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INTRODUCTION 


For a long time, the problems of American families have been matters of 
increasing concern to persons outside their immediate family group. Today a 
whole spectrum of professions addresses itself to these problems. In its own 
chosen sector, each of these professions has explored, tested, and armed itself 
with a variety of preventive and remedial devices to cope with the problems. 
Each profession has a core area in which its activities are effective, but not too 
much attention has’ been devoted to peripheral matters. Guidelines separating 
the domains of the professions are not always clearly drawn, and interprofessional 
co-operation tends to remain on what we may call the informal side. 

One of these professions is that of the law. Its activities have not, perhaps, 
been as widely publicized as have those of its neighbors. But its concern is just 
as genuine, and its contributions have been just as significant. Legal solutions 
of family problems, whether preventive or remedial, frequently differ from those 
proposed by the other interested professions. Force is one of the customary 
legal sanctions. When and how best to apply it is a constant problem in all 
fields, but where the subject matter of the controversy is the delicate tissue of 
family relationships, the law must constantly decide whether the immediate situa- 
tion calls for the use of blacksmith’s tools or those of the watchmaker. 

The present issue of THE ANNALS comprises a series of articles discussing recent 
legal contributions of the field of law to the preventive and remedial solutions 
which have been built up interprofessionally to deal with modern American family 
problems. While the legal roots of many of these enterprises lie in the past, 
we are concerned particularly with what has been happening since about the 
beginning of the present century. While proponents of these activities find it 
easy to apply the word “progress” to describe what is going on, no doubt there 
are others of a less enchanted cast of mind who, more cautiously, prefer to use 
the word “change.” Obviously, those of us who have co-operated in the produc- 
tion of the present volume belong to the “progress” clan. We do not feel that 
all the problems are solved or that we may sit back complacently and assume 
that the present impetus will be enough, of itself, to insure continued improve- 
ment. But we do feel that we have come a long way and that we are headed 
in the right direction. 

In this introduction it seems proper to give an overview of the entire field 
of law relating to the family. The individual authors, each in his own separate 
part of the field, will call attention to locally relevant details. It is hoped that 
the reader will focus his attention both on the entire field and on each of its 
separate parts. ‘There is an over-all pattern for those who enjoy considering the 
wider horizon. 

The first of the over-all concepts has to do with the name of the field. We start 
with the whole body of the law, and have come to regard it as a seamless web. 
However, for convenience in classification, for study, for a point of departure, for 
improvements, we have come to consider useful a somewhat arbitrary division 
into seven major parts. The traditional names of these seven parts are: persons, 
property, contracts, torts, crimes, remedies, and government. Of these, the first, 
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persons, was used te describe the body of rules of law relating to the members of 
families, along with certain other classes of persons for whom special legal 
provisions were enacted. 


Perhaps a century ago, legal scholars writing about that part of the law which 
concerns persons found it convenient to give it a new name: domestic relations. 

The idea seems to have been that the law was not primarily concerned with the 
individual people involved—the husband, the wife, and the child—but rather with 

the legal relations existing between certain members of the group. It appears 

that the family unit itself was not given much attention, beyond the law relating < f 
to marriage and the law relating to divorce and family-disintegration. The 
properly functioning family did not attract much attention. ' 

More recently, a*third name has been employed: family law. In one sense, 
this seems not much more than a modernization of the title “domestic relations.” 
But one suspects that there is implicit in the change a recognition of the value 
of the family unit above and beyond the rights and duties of its individual 
members. We shall have to wait. before we can do much predicting about the 
way in which the concept of the family unit will take its place alongside of the 
traditional concept of the three persons in the family group. 

The other over-all change most deserving of, mention at present has to do with 
the organization of a group of lawyers interested in promoting improvement in the 
law relating to the family and its members. Perhaps so long as there has been 
family law, local grcups of persons, with one or more lawyers co-operating, have 
supplied the motive power by which change or progress has been accomplished. 
But, this approach was spotty, occasional, and local. About ten years ago, the 
American Bar Association approved the creation of a new section and gave it 
the name: Section of Family Law. Here, for the first time, on the local, state, 
arid national level, there was a concentration of interest in the subject. Here, 
for the first time, it was possible to take a panoramic view of the entire field, 
to determine where there were overlappings, and where interstitial gaps lay 
unrecognized and unheeded. ` 

The contributors to this volume are active members of this American Bar 
Association Section of Family Law. They have carried on their own private 
activities as judges, practicing lawyers, and legal scholars. In addition, they have 
given generously of their time and experience in providing a basis for national 
leadership. In this volume, we summarize what has been going on nationally. 

The task of dividing the seamless web of the law iùto seven major parts was 
enormous. The task of dividing the feld of family law into segments, each 
suitable for a separate article, is smaller in dimension but no less complex. To a 
certain extent, the guidelines are arbitrary. In general the pattern for the series 
of articles was the committee structure of the Section. Ten years ago, it ap- 
peared that there were certain subareas in the over-all feld which were of major 
concern. Committees were set up in each of these fields. Around each com- 
mittee gathered a group of persons interested in the national advance of the laws 
relating to the particular topic. Not all of the committees are represented in 
this volume. Space limitations suggested reasonable ground for elimination. ‘The 
‘arrangement has nothing to do with the importance of the particular committee. 
All are of equal importance, and any one would have made as valuable a beginning 
article as any other. 
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One other word seems important here. Each author prepared his article with- 
out consultation with his colleagues. If there had been an opportunity for the 
authors to meet and discuss mutual problems, the volume would have exhibited 
a better over-all pattern. As matters stand, it is the individual article to which 
the reader’s attention is directed. 

A few words of explanation will present to the reader the most obvious features 
of the existing pattern. This is not designed to make it unnecessary for the 
reader to peruse a particular article—quite the contrary. It is hoped that his 
interest will be aroused to the point at which it will be difficult, if not impossible, 
for him to lay the volume down without finishing it. 

Mr. Infausto discusses the subject of adoption. Adoption is that legal process 
by which a child is taken from his natural family and is legally created a member 
of another family. How this is accomplished involves some technical rules of 
law, but what we are mainly concerned with is: For whose benefit is the pro- 
cedure designed? ‘To say that the best interest of the child is of primary impor- 
tance merely leads us to further questions: Who is to determine what the best 
interests of the child are? What weight is to be given to each of many relevant 
factors which are combined to reach a decision? 

Mr. Ploscowe writes about alimony. If adoption is a sociolegal or medicolegal 
problem, alimony is rather a matter of economics. Marriage laws are generous 
in encouraging freedom of choice. But after romance comes the need for some- 
one to pay the bills. It is comparatively easy to place this burden on the 
shoulders of the long-suffering taxpayer. But fairness to him suggests that some 
effort be made to induce the parties to the marriage to assume more responsibility 
in the matter. Whether this is a losing cause or not is a matter of concern to a 
great variety of people. 

This economic problem is troublesome enough when the breadwinner remains in 
the same state as that in which the members of his family reside. But there is 
at least one even more complex aspect. Professor Brocklebank directs our atten- 
tion to the situation in which the breadwinner travels across the state line and 
at once becomes subject to a different system of laws. How to reach across the 
state line without imposing undue hardship on the members of the family 
who remain has been the subject of much experimentation. It deserves careful 
attention. 

Returning now to the sociolegal part of the field, Professor Coyne discusses 
some of the perplexing situations which may arise in the effort to deal properly 
with the custody of the child. Adoption transfers the child completely from 
one family to another. Thereafter decisions regarding him are made by the 
adopting family. In the area of custody, there is a division of responsibility 
with regard to who makes certain decisions. The child in custody may be subject 
to control by X in certain aspects of his existence and to Y in other areas. 
Dexterity in determining the conditions of custody requires the Judge to function 
like the driver .of an eight-horse team. ‘The task is difficult enough even when 
the family is united in its approval of a custody order. But when there is faction- 
alism and one party tries to subvert another, it is often a matter of adopting the 
least objectionable solution. 

Dean Drinan gives us a clear and interesting picture of the problem of attempt- 
ing to draw up a proper marriage law. One reason for the State’s interest in the 
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matter of marriage is the desirability of knowing, as a matter of record, just 
who is married to whom. The question is relevant in determining legitimacy of 
chidren and in the ownership and inheritance of property. But there is another 
reason. Most marriage laws screen the applicants. Just who should be denied 
the right to marry, why he should be refused, and what should be done to, for, 
or with him are matters on which wide diversity of opinion, may and probably 
does exist. One is inclined to admire the ability of legislators to reach a practi- 
cable compromise rather than to badger them for failure to come up with a 
perfect answer which would satisfy everybody. 

Professor Krause confronts the age-old problem of the illegitimate child and 
what should be done to, for, or with him. Efforts to prevent illegitimacy down 
through the ages have not been conspicuous by their success. Policies which 
punish the illegitimate child rather than his illegitimate parents do not seem to 
offer a much better solution. To declare that on and after a certain date, every 
child shall be the legitimate child of his natural parents is to introduce a dis- 
ruptive factor in traditional family life. Calling the child an illegitimate rather 
than a bastard seers like playing a game of let’s pretend. It is not easy to come 
up with a simple and compelling answer. 

The problem of how and when legally to destroy the legal fabric of the family 
is no easier to solve than are any of the others. The modern solution is some 
form of divorce, and Mrs. Freed and Professor Foster give us a thoughtful and 
balanced view of the present state of affairs. At one extreme are those who urge 
that there should be no divorce while at the other are those who insist that the 
present laws are far too restrictive. 

Judge Hartman discusses the other solution: annulment. Annulment is, of 
course, an older institution, developed during the Middle Ages in ‘Western Europe 
by the ecclesiastical courts. Divorce is the product of more modern legislative 
thinking. Annulment in a context of church law, and divorce in a very different 
context of civil law, challenge those who enjoy working on intricate puzzles. 

The pieces of “machinery” which have been developed to produce specialized 
services in family law are the juvenile and the family courts. That the tradi- 
tional common-law court was not adapted to the determination of! family problems 
‘has long been apparent. The ecclesiastical courts of the Middle Ages were no 
longer available. What was needed was, certainly, something which could pro- 
duce decisions, but which could also accomplish that which in the medical field 
would be called treatment, rather than surgery. The juvenile court seemed 
promising. Later, its success was so well recognized that its jurisdiction was en- 
larged to include family as well as juvenile problems. But the promise did not 
completely materialize. Dean Tenney tells this story. Judge Zuckerman dis-_ 
cusses the family court and its problems. The immediate question is what should ` 
be done with respect to these two judicial institutions. 

The concluding article by Professor Foster summarizes the field and takes a 
modest look into the immediate future. Reading it makes one impatient to turn 
over the pages of the next few years to determine how things will develop. 

It seems fair to predict that there will be room for many new ideas. That they 
are not all eventually to be included in the development of family law is no reason 
for their not being considered and given reasonable opportunity to demonstrate 
their practicability. Fortunately, we now have a national agency in the field 
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of law to which these new ideas may be directed, with confidence that they 
will be given their chance, and, we hope, give a good account of themselves. 
If the next ten years are as productive as the last decade has been, it will be 
time for us to produce a second edition of the present symposium. 
Joan S. Brapway 
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OOK back in Eistory to the year 
1878. Imagin2 a caravan of chil- 
dren being led from New York City by 
agents along dangerous forest trails to 
a western town. Prior to the trek, a 
western town had been chosen, and ad- 
vertisements and posters had been ar- 
ranged to announce the coming of the 
children. Upon their arrival the children 
were greeted by townspeople anxious to 
insure a full harvest. The children 
were displayed on stage, and the local 
citizenry could then take their pick. 
Either an indenture was made out or 
the arrangement remained entirely in- 
formal. More often than not, the farmer 
would work the ckild through harvest 
time and then abandon him. All too 
infrequently, an “adoption” thus ar- 
ranged would provide a fruitful home 
for the child and foster parents. 
Opposition to this sort of placing in- 
creased. The need for safeguards was 
obvious. Western farmers complained 
that the children were becoming delin- 
quents. On the other hand, the children 
were frequently subjected to brutal treat- 
ment. At any rate, the system was 
poorly supervised, Yet, it is estimated 
that four thousand children were placed 
in this fashion in the year 1878 alone.* 
Compare a present-day adoption car- 
ried out in any one of our fifty states 
under the Child -Welfare League of 
America’s standards for adoption ser- 
vice. “The placement of children for 
adoption is a function that should be 
delegated only to an organization under 
nonprofit, voluntary or public auspices, 
. . which is subject to appropriate 
legal and social controls exercised by 
state and community agencies,” ? Most 
adoptions which take place today in- 
volve the efforts of professionally quali- 


1ScHNEIDER & DeutscH, THE HISTORY OF 
PuBLIC WELFARE IN NEW Yorx STATE, 1867- 
1940, at 75-76, 163 51941). 

Comp WELFARE LEAGUE OF AMERICA, 
STANDARDS FOR ADOPTION SERVICE 8-9 (1958). 


fied social-work teams in consultation 
with both natural and adoptive parents, 
as well as assurance of the most suitable 
adoptive home through complete inves- 
tigation, preparation, and confidentiality 
of records, To comply with the Child 
Welfare League’s standards, a placement 
agency must also provide aftercare 
service following the placement of the 
child. Furthermore, “the participation 
of several people (including the lawyers 
and the judge) in the final decision re- 
garding the appropriateness of perma- 
nent placement” insures that all inter- 
ests will be considered.* 

In striking contrast to placement 
procedures such as indenture or bind- 
ing-out, as used in the nineteenth cen- 
tury, is the forward-looking Adoption 
Resource Exchange of North America 
(ARENA), formed in 1967 by the Child 
Welfare League of Americas ARENA 
is a continental clearing-house through 
which homes for children with special 
needs can be found outside a localized 
area. The huge network of previously 
isolated adoption agencies now crosses 
state and Canadian provincial borders 
to bring waiting children and families 
of this continent together.* For ex- 
ample, in British Columbia an eight- 
year-old girl with superior intelligence 
who witnessed her mother’s suicide 
awaits placement by the Exchange. On 
the receiving end, a family in Oklahoma 
with a natural blind child would like 
to adopt a child with a similar infirm- 
ity. “Because of the experience they 
have had with their blind son, they feel 
they have something special to offer 
another such child.”5 ARENA gathers 
the information which its member agen- 

8 Id. at 9. 

* For further information regarding ARENA, 
address inquiries to Adoption Resource Ex- 
change of North America, 44 East 23rd Street, 
New York, New York 10010. 

6 Caunp WELFARE LEAGUE or AMERICA, 


Aporrion Resource EXCHANGE or NORTH 
AMERICA PAMPHLET 2~3 (1968). 
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cies supply, and then selects possible 
homes. ‘The Exchange notifies the in- 
terested agencies, who pass on their re- 
spective case records. Once a home is 
found, the agencies arrange the adoption 
between themselves with all of the legal 
and social protection of a local adoption. 


ADOPTION UNAWARENESS 


In adoption law, as in most fields of 
law, there is a vivid contrast between 
the old and the new. But most Amer- 
icans do not notice the changes. In- 
deed, adoption is largely taken for 
granted as being a postulaie of our re- 
publican form of society. Thus, adop- 
tion is a legal and social process of 
which most people are aware, but with 
which few are familiar. Most lawyers 
come into contact with the legal aspects 
of adoption perhaps once or twice in 
their careers. Moreover, the number of 
willing adopters is relatively small in 
comparison to the total population. Be- 
cause of these factors and the general 
lack of publicity, the quiet undercur- 
rent of interest which has motivated the 
remarkable developments in the law 
of adoption has been unacclaimed. 
This unawareness is unfortunate be- 
cause the United States is the originator 
of ‘“social-conscience adoption,” which 
makes the best interests of the child 
paramount to the interests of the natu- 
ral and adoptive parents and of the 
State. 


ANCIENT ADOPTION 


Few realize that adoption has its ori- 
gins in antiquity. For example, among 
the Egyptians there was the noteworthy 
“adoption” of Moses by Pharaoh’s 
daughter, as described in Exodus 2:10. 
Many Greek legends and myths allude 
to adoptions. Sophocles’ Oedipus was 
the adopted son of the king of Corinth. 

In Roman times, the purpose of 
adoption was invariably to provide an 
heir, and the adopted heir might, like 


the Emperor Augustus, inherit an em- 
pire. Julius Caesar adopted his great 
nephew, Gaius Octavius, his junior by 
only a few years. Marcus Aurelius was 
adopted by his uncle, Titus, in a com- 
plicated plan to provide an heir for 
Hadrian. 

The wellsprings of American adoption 
law are found in the ancient form of 
adoption as practiced by the Romans. 
Although forms of adoption are as old 
as the Code of Hammurabi, ancient 
Greece, and India, the Romans were the 
first to formalize the process with a 
judicial hearing. Roman adoption was 
performed for two purposes: to preserve 
the family line from extinction, and to 
continue the ceremonies of family reli- 
gious worship.” To a limited extent, the 
patricians employed adoption to insure 
continuation of the family’s political 
power.’ 

Consistent with the Roman cultural 
attitude was the belief that an adoption 
must imitate nature. The law dictated 
that the adopters be at least fifteen 
years older than the adopted child, and 
that they and the child be unrelated 
by blood. For the same reason, a 
eunuch could not adopt.® 

However, female children could not 
be adopted, nor could a female adopt a 
child before 291 a.p..° Roman adoption 
law was not concerned with the child’s 
religious beliefs, Its sole concern was 
the adopter’s religion.‘ Clearly, the 
purpose of Roman adoption was not the 
welfare of the child, but the strengthen- 
ing of the adopter’s family. 


8€ Brosnan, The Law of Adoption, 22 Co- 
LUMBIA L. Rev. 332 (1922) 

TM. Glass, Modern-Day Adoption Policies 
and Procedures Have Origin in Ancient Code 
of Hammurabi, 34 Soctac Scope 10, 11 
(1968). 

8 Ibid. 

® Brosnan, supra note 6, at 333 

10 Fbid. 

11 Huard, Law of Adoption, Ancient and 
Modern, 9 Vann L Rev. 743, 745 (1956) 
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Perhaps the most important carry- 
over of Romar law into our law is the 
statutory insiswence, both then and now, 


. that the adopted child be completely 


assimilated irto the family of the 
adopter.* ‘Tre adoptee lost what was 
his originally by birth and passed com- 
pletely out of his natural family. 

On the dearth of the Roman empire 
began the slumber of adoption by judi- 
cial process, a characteristic of adoption 
in Western culcure.*®? During the feudal 
period, no unwanted children existed 
as such. The feudal lord had responsi- 
bility for all of the persons in his charge. 
Thus, the chi dren may have been ill- 
treated or neglected, but they were 
never outcasts. 


EUROPEAN INFLUENCE ON 
AMERICAN ADOPTION 


Adoption, 6 we know it, reappeared 
in Europe urder the Code Napoleon 
of the early nneteenth century. Napo- 
leon’s Civil Code of 1804, which was 
based on Roman law, recognized adop- 
tion, but only persons over twenty-one 
could be adopted and only those over 
fifty could acopt.* The Code Napo- 
leon and the adoption laws of all Euro- 
pean countries, which are based thereon, 
in whole or ir part, were primarily con- 
cerned, not with the interests of the 
adoptee, but with inheritance rights. 
Indeed, it was not until 1925 that the 
Code Napoleon was changed to allow 
minors to be adopted. The great num- 
ber of orphars and illegitimate children 
resulting fron. World War I caused this 
change.~° 

Adoption jrst entered the United 
States througa those states which based 
their laws upon the European civil 
codes. Basec upon Napoleon’s Civil 


12 Ibid. 

18 KORNITZER CHID ADOPTION IN THE 
Mopern Wort 347 (1952). 

14 Ibid. 

15 Glass, supiua note 7, at 11. 


Code, the Louisiana Civil Code of 1808, 
Article 35, allowed adoption by any 
person forty years or older, and required 
the adoptive child to be at least fifteen 
years younger than the adopting par- 
ents. Later, adoption was abolished 
by the Louisiana Civil Code of 1825, 
Article 214.4° As French law influenced 
Louisiana statutes, so, too, did Spanish 
law influence early Texas legislation. 
In 1832, while subject to Mexican rule, 
Texas was under Spanish law, and the 
emphasis on the adoptee as heir was 
carried over.” However, Spanish law 
differed from other European civil law 
in that a person having living legiti- 
mate children could not adopt a stranger 
to be a coheir with his natural children. 
‘To circumvent this prohibition, the 
adoptive parent had to make an inter- 
vivos gift." 

In Texas, the person adopted suc- 
ceeded as heir to the adopter, but the 
adoption did not make the adoptee a 
member of the adoptive family as such. 
The adoptee neither received the full 
benefits nor was obligated with the 
duties which usually flow from adoption. 
The entire adoption was purely a tech- 
nical matter. The adoption law re- 
quired that the adoption be formalized 
by the joint appearance of the natural 
father and adoptive father before a 
judge and by the execution at that time 
of an instrument (“deed”) which testi- 
fied to the act. This instrument was 
then recorded, in much the same way 
that a deed is recorded today. Adoption 
by deed also occurred in other states, 
such as Iowa and Pennsylvania, but the 
statutes which permitted this have been 
repealed over the years. Now every 
state mandates that an adoption be 


16 H, WITMER, INDEPENDENT ADOPTIONS 20 
(1963). 

174 Partides, Title 16; Adoption by Estop- 
pel: History and Effect, 15 Baytor L. Rev. 
162 (1963). 

18 Ibid. 


co 


~u 


PERSPECTIVE ON ADOPTION 5 


formalized by a judicial proceeding.’® 
It is noteworthy that although Texas 
was the second state to pass an adoption 
statute, in 1850, it was the last 
state to legislate the requirement of a 
judicial proceeding, in 1931. 


SoctaL-CONSCIENCE ADOPTION 


Social-conscience adoption did not 
enter the United States through Europe. 
Adoption based on the welfare of the 
child is a uniquely American concept, an 
outgrowth of the child-abuses of the 
nineteenth century. The contribution 
of European civil law was the technique 
of formalization, and little else. 

It is common knowledge that the 
majority of states did not and do not 
base their laws on the civil codes of 
Europe, but, rather, are common-law 
states, basing their jurisprudence on 
English common law. However, legal 
adoption (the transfer of parental rights 
and responsibilities by operation of law) 
was unknown in common law beause the 
rights and duties of parents were in- 
alienable thereunder. England so jeal- 
ously guarded parental rights that adop- 
tion legislation was not enacted by it 
until 1926.7 Until then, the natural 
mother could demand her child back at 
any time from foster parents. 

Massachusetts was the first common- 
law state to enact social-conscience 
adoption legislation, in 1851. The 
forms of adoption which existed in 
America before did not provide safe- 
guards for the child. Courts were fre- 
quently faced with the problem of the 
adoption of white men into Indian 
tribes. In U.S. v. Ragsdale (1847), the 
court stated: 


The question here arises, whether a white 
man can become a member of the Cherokee 


18 Moppets on the Market, 59 Yare L J. 
715, 725 (1950). 

20 Texas Rev. STAT., Arts. 1 and 2 (1879) 

#1 Adoption of Children Act, 16 & 17 Geo 
5, c. 29, 


tribe of Indians, and be adopted by them 
as an individual member of that tribe? 
.... (Dn the opinion of the supreme 
court, a white man may incorporate him- 
self with an Indian Tribe, be adopted by 
it, and become a member of the tribe.?? 


Perhaps the most common form of 
transferring a child’s custody from his 
natural parents has been by a simple 
informal agreement. A “de facto” 
adoption resulted from a formalized 
written contract or an indenture.’ But 
in neither case were the adoptive par- 
ents assured of retaining custody of the 
child, nor were the natural parents 
assured that the indenture would be in 
the best interests of the child. 

Even after the lead in safeguarding 
the interests of all parties was taken by 
Massachusetts, many states remained 
unconvinced of the need to follow. In 
1865, in a report which accompanied 
the draft of a civil code for New York 
that provided for an adoption law, 
David Dudley Field, author of this civil 
code, stated: 


The total absence of any provision for the 
adoption of children is one of the most 
remarkable defects of our law. Thousands 
of children are actually, though not legally, 
adopted every year; yet there is no method 
by which the adopting parents can secure 
the children to themselves except by a fic- 
titious apprenticeship, a form which, when 
applied to children in the cradle, becomes 
absurd and repulsive.*4 


The report stated further that, “there 
are very many childless parents who 
would gladly adopt children, but for 
their well-founded fears that they could 
never hold them securely,” for, as evi- 
denced by “facts within the knowledge 


22 U.S. v. Ragsdale, 16 Fed. Cas (No 113) 
(C.C.D, Ark. 1847); see also, U.S. v. Rogers, 
4 How. 567 (1846). 

23 Witmer, supra note 16, at 24. 

24 N.Y COMMISSIONERS OF THE CODE, THE 
Civ Cope or THE STATE or New YORK, 
1865, at 36; Witmer, supra note 16, at 24. 
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of everyone,” the natural parents, would 
“reclaim the child as soon as any money 
can be made out of it.”?; The civil 
code failed to pess in New York at 
that time, and it was not until 1873 that 
New York enacted an adoption stat- 
ute,?® and not until 1896 that an 
amendment allowed the right of inheri- 
tance to accrue tc the adoptee.*" 


“Best INTERESTS OF THE 
CHED’ DOCTRINE 


The abuses in the indenture system 
were the motivating factors in social- 
conscience-adopticn legislation enacted 
in such states as Massachusetts and 
New York. However, the “best inter- 
ests of the child? doctrine which was 
the basis of such legislation was not 
without precedent in American courts. 
The doctrine had been declared and ap- 
plied in habeas corpus` proceedings to 
determine the custody of children. In 
U.S. v. Green (1824), a habeas-corpus 
proceeding brought by the natural 
father to recover custody of his child, 
Justice Story recited: 


[A]s to the question of the right of the 
father to have the custody of his infant 
child, in a general sense it is true, but 
this is not on account of any absolute right 
of the father, buz for the benefit of the 
infant, the law presuming it to be for his 
interest to be under the nurture and care 
of his natural protector, both for mainte- 
nance and education. When, therefore, the 
court is asked to lend its aid to put the 
infant in the custody of the father, and 
to withdraw him from other persons, it 
will look into all the circumstances and 
ascertain whether it will be for the real, 
permanent interests of the infant; and if 
the infant be o? sufficient discretion, it 
will also consult its personal wishes. It will 
free it from all undue restraint, and en- 
deavor, as far as possible, to administer a 
conscientious, parental duty with reference 


28 Ibid. 
26 N Y. Laws ch. 830 (1873). 
27 N.Y. Laws ch. 272, § 64 (1896). 


to its welfare. It is an entire mistake to 
suppose the court is at all events bound to 
deliver over the infant to his father, or 
that the latter has an absolute vested right 
in the custody.*8 


Early adoption statutes in America 
can be classified in two distinct groups, 
based upon their inclusion or exclusion 
of provision for public inquiry into and 
control over proposed adoptions. One 
group merely provided for special legis- 
lative acts or some form of judicial 
record-keeping for authentication and 
making public records of private adop- 
tions. This group was characterized 
by lack of- supervision over the place- 
ment and a lack of provision for in- 
quiring into the effect of the adoption 
on the welfare of the child. It included 
Texas (1850), Vermont (1850), Ten- 
nessee (1851-1852), Missouri (1857), 
and Iowa (1858). 

A Texas case, decided in 1960, showed 
the lack ‘of protection offered in these 
states. The court held that a natural 
mother could regain custody of her child 
from adoptive parents to whom she had 
freely given it, although she had prom- 
ised never to take the child and the 
adoptive parents had legally adopted 
the child, relying upon the mother’s 
promise. The court held that the 
natural mother should be able to regain 
custody where both parties were equally 
able and suitable to care for the child.** 

The second group followed the lead of 
Massachusetts which, in 1851, was the 
first state to recognizé that the best 
interests of the child in an adoption 
proceeding would be best protected by 
legislation requiring judicial supervi- 
sion. This group included Pennsylva- 
nia (1855), Indiana (1855), Georgia 
(1855-1856), Wisconsin (1858), Ohio 
(1859), Michigan (1861), Kansas 

28 US v. Green, 3 Mason 482, 15 Fed. Cas, 
256 (CCD RI. 1824). 


29 Ey rel Wood v. Deaton, 54 SW 901 . 
(1900). 
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(1868), California (1870), Maine 
(1871), Rhode Island (1872), North 
Carolina (1872-1873), and New York 
(1873). These states all provided, in 
substantially similar language, that the 
judge in his discretion determine “that 
it is fit and proper for the adoption to 
take place.” 


JUDICIAL INQuiRY 


Provision for judicial involvement in 
adoption was an important step in safe- 
guarding the parties’ interests. But, as 
a practical matter, the judge was not 
required to make (or have made on his 
behalf) an investigation into the pro- 
posed adoption and its effect upon the 
best interests of the child. He had dis- 
cretion to accept or reject the adoption 
on the basis of little or no evidence. 
Realizing the relative ineffectiveness of 
such limited and discretionary judicial 
supervision, Michigan, in 1891, became 
the first state to require that the judge 
make an investigation before entering a 
decree of adoption. Later, this law was 
amended to provide that a welfare agent 
make the investigation. In 1917, Min- 
nesota took the next step by enacting 
a comprehensive plan of investigation 
and control for both private-placement 
adoptions and agency adoptions. A so- 
cial investigation was required by the 
State Welfare Department, specifically, 
the Children’s Bureau of the State 
Board of Control, before the petition 
could be reviewed by a competent court. 
Such investigation could also be made 
by a licensed children’s agency, a social 
worker approved by:the court, or other 
competent person The Minnesota 
legislation also provided for a trial 
period before the final decree; protec- 
tion of adoption records; and restraints 
on adoption solicitations. 

Recognizing the viability of the Min- 
nesota plan, many other states enacted 
similar legislation. By 1954, forty-six 

80 Witmer, supra note 16, at 30. 


jurisdictions, including the District of 
Columbia and Puerto Rico, had provi- 
sions for an investigation prior to the 
adoption. In twenty-nine jurisdictions, 
the court was required to make investi- 
gations. In the remaining seventeen, 
the court could order the investigation 
in its discretion." With the provision 
of controls, such as the investigation 
and protection of records, the tendency 
to have the adoption petition heard in 
the petitioner’s own jurisdiction grew. 
Prior to the creation of appropriate 
statutory safeguards, there was a lack 
of privacy in adoption hearings and 
records, and many adopters made a 
point of arranging to have the hearing 
held as far as possible from where they 
lived.** 


ÅDOPTION AGENCIES 


In 1885 the Children’s Aid Society 
was founded in New York City by 
Charles Loring Brace. Thus began the 
organized (agency) child-placing-out 
movement in America. In the early 
years of the movement, the agencies, 
too, were involved in the indenturing of 
children. For example, in New York, 
Chapter 522 of the Laws of 1875 al- 
lowed authorized incorporated agencies 
to bind out, with the written consent of 
a supreme court justice or county judge, 
any child over eight years of age who 
had been in the care of the agency for 
at least three months. Boys could be 
indentured until the age of twenty-one; 
girls until eighteen. Chapter 112 of the 
Laws of 1878 (as amended by Chapter 
438 of the Laws of 1884) extended the 
right to bind out indigent children to 
all incorporated institutions for the care 
of “friendless children.” Such corpora- 
tions could indenture not only children 
formally surrendered to them by parents 
but also children who had been left in 


31 Leavy, THe Law oF ADOPTION, 52-55 
(1954) 
32 Kornitzer, supra note 13, at 292. 
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the care of the corporation for one 
year without sipport from their parents 
or guardians. 

The rise of sympathy for children 
abused under -he indenture system not 
only motivated and stimulated adoption 
legislation, but also provided the impe- 
tus for the fur:her development of phil- 
anthropic chilc-care and adoption agen- 
cies. Such agencies were formed with 
the primary purposes of caring for desti- 
tute, dependert, or neglected children. 
Later, as the public became more inter- 
ested in adopting children, child-care 
agencies began receiving and placing 
children for edoption. Today, every 
state has a method of regulating adop- 
tion agercies, cither through licensing or 
through some other form of authoriza- 
tion supervisel by the State Welfare 
Department. 

After Worlc War II, there came a 
dramatic increase in adoption through- 
out the world Because the agencies 
could not meet the demands made on 
them, they were criticized for their out- 
moded rfrocedares. Prior to the war, 
agencies held very high standards for 
adoptive paremts Eecause the demand 
for children fa- outweighed the supply. 
After the war, however, ‘the number of 
children available for adoption increased 
dramatically =s a result of the large 
numbers of crphans and illegitimate 
children left i1 the wake of the war. 
Public criticism of the agencies for not 
adapting their procedures to the times 
mounted, and the number of indepen- 
dent or private-placement adoptions 
rose sharply.” 


PRIVATE-PLACEMENT OR AGENCY 
ADOPTION ? 


Over the years, there has been much 
controversy as to whether it is more 
desirable to adopt a child through 


83 SHAPIRO, A STUDY OF ADOPTION PRACTICE, 


20 (Child Welface League of America, New 


York, 1956). 


private-placement or through an agency. 
The controversy relates to adoptions by 
nonrelatives. Adoptions may be sepa- 
rated into two categories: (1) relative 
adoptions—adoption of a child by a 
stepparent or other relative—and (2) 
nonrelative adoptions—any adoption by 
an unrelated adoptive parent. The cate- 
gory of nonrelative adoptions may be 
further divided into two types: (1) 
private-placement or independent adop- 
tions and (2) agency adoptions. The 
United States Children’s Bureau esti- 
mates that in 1966 a total of 152,000 
children were adopted in the United 
States. About 80,600 (53 percent) of 
the 152,000 children were adopted by 
nonrelatives, and 71,400 (47 percent) 
by relatives. Over the five-year period 
1960-1965, the annual increase in the 
total number of adoptions has remained 
at 6 percent. However, the proportion 
of nonrelative adoptions arranged by 
social agencies has’ continued to rise, to 
71 percent in 1966, at 57,200 out of 
80,600 nonrelative adoptions. In con- 
trast, the number of nonrelative private- 
placement adoptions, 23,400, remained 
about the same as in the past ten years, 
but the proportion of such placements 
dropped to 29 percent.** 

The increase in the proportion of non- 
relative agency adoptions shows a grow- 
ing public awareness of the problems 
inherent in the “grey market.” All 
private-placement adoptions are consid- 
ered adoptions within the grey market, 
from the agencies’ point of view. Most 
of us are familiar with black-market 
adoptions—also referred to as “baby- 
farming’—or adoptions arranged by an 
otherwise uninterested party, for his 
profit. But few are familiar with the 
grey market operated within the frame- 


3 US. Derr. or HEALTH, EDUCATION, AND 
WELFARE, SUPPLEMENT TO Cuno WELFARE 
STATISTICS—-1966: ADOPTIONS my 1966, at 1 
(U.S. Children’s Bureau Statistical Series, No 
88, 1966). 
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work of the anti-black-market statutes, 
which nevertheless allow private-place- 
ment adoptions. For example, Section 
374 of New York’s Social Services Law 
provides: 
And no agency, association, corporation, 
institution, society or organization, except 
such an authorized agency, and no person 
may or shall request, accept or receive any 
compensation or thing of value, directly or 
indirectly, for placing out a child (for 
adoption ).35 

Although the above section prohibits 
procuring an adoption for profit, nothing 
therein contained prohibits a lawyer 
from introducing a mother to adoptive 
parents and charging a reasonable fee 
for his legal adoption services. How- 
ever, it is illegal for a lawyer to take 
the initiative, to approach a mother (in 
this context, frequently unwed), to 
select adoptive parents, and to transfer 
custody of the child to them. A similar 
distinction may be drawn in the case of 
the professional services of physicians 
and nurses, who are also frequently in- 
volved in the adoption grey market. 

The area of grey-market and agency 
placements is further complicated by 
procedural differences. Normally, an 
agency receives a child through a 
“surrender” or “relinquishment” exe- 
cuted by the natural parents. Barring 
fraud, such surrender onerates to termi- 
nate parental rights. Therefore, when 
the agency places the child for adoption, 
the adoptive parents can be relatively 
certain of keeping the child. The natu- 
ral parents usually do not know the 
adoptive parents (and vice versa), and 
consequently the problem of harassment 
or blackmail is virtually nonexistent. 

On the other hand, in a grey-market 
placement, no surrender is, or can be, 
executed. In most instances, the paren- 
tal rights of the natural parents are not 
terminated until the interlocutory or 
final adoption decree. Since the natural 


85 N.Y, Soc. SERVICES Law, $ 374.6. 


parents meet the adoptive parents at the 
adoption hearing (if not earlier), and 
since the natural parents may withdraw 
their adoption consents at any time 
prior to the adoption decree, the adop- 
tive parents are left open to possible 
harassment. Even after the adoption, 
the natural parents, knowing the iden- 
tity of the adoptive parents, may harass 
them. 

The continuing popularity of grey- 
market adoptions is, perhaps, based 
upon a disparity in time. Adoptive 
parents engaged in a grey-market adop- 
tion may often take the child directly 
from the hospital, within several days 
after birth. An agency’s surrender pro- 
cedure usually takes longer, and, conse- 
quently, the child is not freed for adop- 
tion so soon, and prospective adoptive 
parents must wait, often anxiously and 
impatiently. 

In an agency placement, the adoptive 
home is carefully scrutinized before the 
child is placed, whereas there is no such 
investigation in grey-market placements 
prior to the placement of the child. 
When the hearing for adoption is held, 
after the child has already been placed 
with the adoptive parents for the period 
required by law, the judge, with the re- 
port of the investigation at hand, may 
determine that the adoptive home is un- 
suitable in some respect. But the un- 
suitability of the adoptive parents may 
be outweighed by the fact that the 
child has probably become emotionally 
attached to the prospective adoptive 
parents. The judge may thereby be 
pressured into approving an otherwise 
unsuitable adoption.*® 


wenn -~ 


RELIGION IN ADOPTIONS 


Another problem aspect of adoptions 
relates to religion.*7 At present, stat- 


88 Improving the Adoption Process, 102 U. 
Pa, L. Rev. 759 (1954), at 764. 

87 For a complete discussion, see 54 Corum. 
L. Rev. 346, 
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utes in at least thirty-five ‘American 
jurisdictions provide that children for 
adoption must be placed with persons of 
the same religious faith as their natural 
parents “whenever practicable.” 38 The 
provision in Rhode Island is absolutely 
mandatory.°*® 

Three different approaches have been 
taken by our states to the religion 
question. New York developed the 
parental-right theory, which allows the 
natural parents tc determine the reli- 
gious future of the child whom they are 
releasing for adoption. In a recent con- 
troversial decision rendered in Matter 
of Maxwell,*° the natural mother, in a 


~ private-placement adoption, signed an 


affidavit stating that she possessed no 
religious affiliation, and also consented 
to the child’s adoption. The mother left 
the state and reappeared a year later 
at the adoption hearing. She demanded 
return of the child, stating that she was 
a Roman Catholic and that she had not 
known that the prospective adoptive 
parents were Protestants. The court 
found the child to be abandoned, af- 
firmed the adoption decree, but ordered 
that the child be raised in the Catholic 
faith. 

Missouri has followed the “best inter- 
ests of the child” doctrine on the religion 
issue, whereas Pennsylvania has taken 
the intermediate position. The hard- 
line doctrine, which interprets “when- 
ever practicable” as being mandatory, is 
taken in Massachusetts. In Petition of 
Goldman,*' the Massachusetts court in- 
terpreted a statute similar to the “when 
practicable” statute referred to in 
Maxwell as being binding. The court 
said a child must be placed with adop- 

38 Domestic Relations—Private Adoption, 25 
Brookiyn Lo Rev. 334 (1959), at 334. 

39 GENERAL Laws cr Ruyope Isianp, § 15 - 
7 - 13, 

t0 Matter of Maxwell, + N.Y. 2d 429, 151 
NE 2d 848. 


41 Petition of Goldman, 331 Mass. 647, 121 
NE 2d 843. 
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tive parents of the same faith unless 
such placement is impossible or unless 
other circumstances intervene. It should 
be noted that both the Maxwell and 
Goldman cases resulted from private- 
placements. 


‘ INTERSTATE ASPECTS 


Abuses in interstate placing of chil- 
dren for adoption or indenture opened 
wounds which have healed slowly over 
the years. As mentioned earlier, the 
H 
caravan type of placing, in which chil- 
dren were led from one end of the coun- 
try to the other, created ill-feeling since 
many of the children became delin- 
quents or public charges. Moreover, 
numerous cases arose in which persons 
were adopting or receiving children 
across state lines without ever having- 
seen such children. Frequently, the 
child would not turn out to be what the 
receiving parents had anticipated. In 
such a case, the child would frequently 
become a public charge in the receiving 
state. . 

To counteract the problem of tran- 
sient public charges, many states enacted 
“settlement” laws. The word “settle- 
ment” is used exclusively in relation to 
the doling out of public charity. When 
a person has a settlement in a particular 
town or county, that town or county is 
legally bound to support him if he 
becomes a public charge. Most settle- 
ment laws fixed the settlement of a child 
as the place of his birth unless evidence 
showed the child’s parents had estab- 
lished another residence. Bitter dis- 
putes raged between public districts to 
determine the actual settlement of a 
child and thereby fix responsibility for 
his support because, as a general rule, 
public charges could be removed to their 
place of settlement. l 

‘Primitive settlement laws have given 
way to more enlightened statutes. For 
example, Section 382 of New York’s 
Social Services Law provides that an 
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out-of-state agency may place a child 
for adoption in New York only if it has 
obtained a license from the New York 
State Board of Social Welfare. The 
sending agency must be licensed or ap- 
proved in its home state, and must fur- 
nish a bond of at least one thousand 
dollars in favor of New York State. 
Such bond is conditioned upon the send- 
ing agency’s removing any child it placed 
who becomes a public charge during his 
minority, or removing him immediately 
if he is adjudicated a juvenile delinquent 
or convicted of a crime within three 
years of his arrival in New York. This 
statute, thus, not only insures that the 
sending agency will be properly author- 
ized and that, therefore, the best inter- 
ests of the child will be served, but also 
.that the sending agency will remain 
liable for support. 

Advancements in the law relating to 
interstate aspects of adoption continue 
at a rapid pace. The New York State 
Joint Legislative Committee on Inter- 
state Co-operation developed the Inter- 
state Compact on the Placement of 
Children. A twelve-state conference 
held in January 1960 approved the 
final draft, and in March 1960, New 
York became the first state to ratify the 
Compact. The following states are now 
parties to the Compact: Connecticut, 
Iowa, Kentucky, Louisiana, Maine, 
Massachusetts, New Hampshire, New 
York, North Dakota, Rhode Island, and 
Wyoming. 

The Compact provides standardized 
procedures for the interstate placement 
of children by public agencies, private 
persons, or private agencies when such 
placement is for foster care or as a 
preliminary to a possible adoption 
Welfare officials in the receiving state 
now have an opportunity to investigate 
the proposed placement. No child from 
a member-state of the Compact can be 
placed in another member-state without 
prior written notification that such 


placement does not appear to violate the 
best interests of the child. Responsibil- 
ity for the child remains with the send- 
ing state, but provision is made to allow 
agencies in the receiving state to dis- 
charge such responsibilities. Adoption 
investigations can now be made safely 
and efficiently across state boundaries. 
The Compact reaches at least a part of 
the black and grey markets by requiring 
information and investigation prior to 
placement and by providing penalties 
for the punishment of unauthorized 
placements. 


INTERNATIONAL ASPECTS 


Although social-conscience adoption 
arose in the United States in the latter 
half of the nineteenth century, it was 
not until after World War I that Euro- 
pean civil- and common-law countries 
enacted corresponding legislation. The 
war had left thousands of children 
homeless. Furthermore, servicemen sta- 
tioned overseas had provided an upsurge 
in the illegitimacy rates of all European 
countries. For example, in England the 
First World War raised the illegitimacy 
rate from 4.29 percent in 1913 to 6 
percent for the first half of 1918. By 
1945 the figure had jumped to 9.3 
percent.*? 

Thousands of children from foreign 
countries, both orphans and illegitimate 
children of American servicemen, have 
been adopted in this country. To assure 
that these children will have a proper 
home here before they are sent to our 
shores, Congress passed the Immigration 
and Nationality Act of 1952,*8 which 
includes among its provisions procedures 
and requirements for entry of foreign 
children into the United States. Under 
this act, as amended, a child may be 
accorded “immediate relative” status, 
and thereby be excepted from quota re- 


42 Kornitzer, supra note 37, at 348 
43 Title 8 US.C.A., $$ 1101 et. seg 
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strictions,** if he is under the age of 
fourteen years at the time at which the 
visa-petition is filed in his behalf, and 
either is an orphan because both parents 
have died or disappeared or abandoned 
or deserted him, or hes become separated 
or lost fram both parents. If the child 
has only one parent, that parent must 
be incapable of providing for his care 
and must have irrevocably released him 
for emigration and adoption. In addi- 
tion, the child must have been adopted 
by a United States citizen and spouse 
or must be coming to the United States 
for adoption by a United States citizen 
and spouse.*® Significantly, the act, as 
amended, provides substantial protec- 
tion for the child. The petitioner must 
establish that he and his spouse will care 
for the child properly if he is admitted 
to the United States. If the child was 
adopted abroad, it must be established 
that the petitioner and spouse person- 
ally saw and observed the child prior to 
or during the adoption proceeding. If 
the child has not been adopted 


#4 Title 8 U.S.C.A., § 1151(b). 
45 Title 8 US.C.A,, § 1101(b) (1) (F). 


abroad, the petitioner and spouse must 
establish thet they will adopt him in 


‘the United States and that the pre- 


adoption requirements, if any, of the 
state of the child’s proposed residence 
have been met.*® (For an example of 
a, state’s preadoption requirements ap- 
plicable to these immigration situa- 
tions, and providing additional statutory 
safeguards for the. child, see New 
York State’s Domestic Relations Law, 
§ 115-a.) 
x k Ok x 

We have traveled a great distance 
during the time which has passed since 
that first caravan deposited its cargo of 
homeless children in a lonely western 
town. From the development of the use 
of social investigation in adoption pro- 
ceedings to the expanding Interstate . 
Compact and federal control of importa- 
tion of foreign children, inroads have 
been made toward securing ‘the best 
interests of adoptive children. Progress 
will continue to be made in adoptions 
as long as human hearts continue to 
generate emotions. 


48 Ibid. 
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By Morris PLOSCOWE l 


ABSTRACT: Money and property are weapons in the matri- 
monial war. A woman usually drives a hard bargain as the 
price for a divorce. There are limiting factors in the battle- 
ground over alimony, even where agreeable to the husband 
and wife. Most husbands and wives cannot afford divorces, 
_ but the wife makes the best bargain possible. In court, the 
judge has to decide how much money should be paid by the 
husband to the wife. Awards of alimony vary with individual 
cases and also with the philosophy of the judge. Alimony is 
a perquisite of wives legally married. Traditionally, it can- 
not be granted to a woman who has not been married, or if 
the marriage has been annulled. But even in annulménts, 
the legislature frequently makes provision for the wife. Fre- 
quently, the husband and wife enter into a separation agree- 
ment which aids the court. The factors to be taken into 
account are many and varied. There are sharp disputes as 
to how much income and property the husband has. Alimony 
awards are not fixed and permanent. A court order may be 
changed if circumstances change, but generally there is no 
certainty in alimony arrangements. If the husband refuses 
to pay the alimony, the law provides the wife with many legal 
weapons. Is it desirable to continue the alimony system? 
Should alimony be granted for a specific period, for example, 
three years? Should the basis of alimony be the wife’s net 
need, consistent with income and assets of the husband? 
Should not all divorce courts employ techniques to reduce the 
areas of disputes in awarding or modifying alimony? 
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ONEY may not be the root of 

all evil, and property may not 
be theft, despite Koropatkin’s dictum. 
But disputes over money and property 
play a major role in the dissolution 
of marriage, in the first instance, and 
in what happens after marriages are 
dissolved. 

Determining the amount of money to 
be paid by the hushand for the support 
of a wife and children and how property 
accumulated by the spouses shall be 
divided frequently results in a major 
battle between husband and wife. Into 
this battle is poured all the bitterness, 
frustrations, hurt, insecurity, immatu- 
rity, vindictiveness, bewilderment, and 
emotion resulting from the bankruptcy 
of the marriage. This is a battle (or, 
more properly, a guerrilla war) which, in 
the first instance, i3 fought outside of 
court. Divorce is easy under our pro- 
cedure if both parties want it, and one 
of the purposes of the battle or guerrilla 


war is to resolve the alimony and prop- - 


erty disputes so that there will be ño op- 
position to the divorce. Matrimonial 
lawyers discover over and over again 
that gold has a powerful tendency to 
dissolve even the fiercest opposition to 
a divorce. 

Money and property are weapons in 
the matrimonial war. ‘They are weap- 
ons for the rejected wife whose husband 
wants a divorce. Ey making the price 
of the divorce too high, the rejected wife 
feels that she may compel her husband 
to come back to her. Failing this, she 
can at least have the cold satisfaction 
of preventing the blessings of legality 
from attaching to the amours of her 
husband with the other woman. 

Innumerable women attempt to domi- 
nate and control their husbands, emas- 
culating them and making them unsatis- 
factory bedmates in the process. When 
husbands rebel and seek to break away 
from such domination and emasculation, 
they may find that the road to freedom 


is a rocky and difficult one. Wives, in 
these circumstances, drive a hard bar- 
gain as the price of a divorce. A hard 
bargain prolongs the “control” of the 
wife and the emasculation of the hus- 
band, making him less desirable to the 
new wife who replaces the old one. No 
first wife is inclined to make it easy for 
the second wife who replaces her. How- 
ever, husbands can also play this game 
of using money and property to prevent 
the dissolution of marriage. Sometimes 
it is the wife who wants to dissolve the 
marriage, because she has a lover that 
she may want to marry, or because she 


‘has become so disillusioned with her 


husband that she wants to get rid of 
him. If the husband is unwilling to give 
the wife a divorce, the husband’s control 
over money and property are his major 
weapons in preventing the wife from 
getting her way. As a result, far too 
many wives who have wanted to get rid 
of their husbands have been compelled 
to accept much less money for their 
support and the support of their chil- 
dren and far less property than the 
amount to which they were entitled be- 
cause of the husband’s desire to block a 
divorce, or at least to punish her for 
her disloyalty to him. 

There are, however, limiting factors . 
in the battleground over alimony, sup- 
port for children, and the division of 
property—even in the best of circum- 
stances, where a divorce is agreeable to 
both the husband and the wife. The 
first is the hard fact that most husbands 
and wives cannot afford divorces. Most 
families live up to every penny that a 
husband or wife can make, and fre- 
quently go into debt to maintain the 
standard of living to which they aspire. 
When a husband comes into a lawyer’s 
office and confidently asserts that, de- 
spite the breakup of the marriage, he 
would like to maintain his family at 
the standard of living that they are now 
enjoying, simple arithmetic may give ' 
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him a rude shock. If there is barely 
enough money to maintain the family 
at the present standards, when the fam- 


ily is united, how can there possibly be- 


enough when the husband will have to 
establish a second household for himself? 
Wives sometimes leave a lawyer’s office 
in an unbelieving daze, when they are 
brought to realize that a dissolution of 
the marriage necessarily requires a cut 
in their standard of living or additional 
income, which may require them to go 
to work——which they may be unable to 
do because of children or lack of skills. 

The fact that most families cannot 
afford divorces has not deterred spouses 
from breaking up their marriages. A 
wife will make the best possible bargain 
in connection with the division of prop- 
erty, alimony, support for children, in- 
surance, medical expenses, and the like. 
This bargain is usually incorporated in 
a separation agreement, which, when 
executed by both parties to the mar- 


riage, becomes the chart of the future,’ 


when husband and wife will live sepa- 
rate and apart. The separation agree- 
ment is usually followed by a divorce, 
and in most states, the major provisions 
of the agreement are incorporated in the 
divorce decree. ; 

There are, however, many cases where 
husbands and wives cannot agree as to 
how much alimony should be paid to the 
wife for her support and for the support 
of the children, and how property is to 
be divided. In such cases, the ultimate 
arbiter of the dispute between the hus- 
bands and wives is the judge. 

It is desirable to understand the legal 
frame of reference within which the 
judge must operate, and how he arrives 
at the pragmatic decisions that he is 
required to make. These decisions are 
based on legal standards which give 
judges wide discretion. The New York 
statute, for example, gives the judge the 
right to award alimony “as justice re- 
quires.” Unfortunately, no computer 


` 


\ ` 


has yet been invented into which a 
judge can feed facts and obtain an an- 
swer which would be required by 
“justice.” ' A judge must use his own 
judgment, guided by his own philoso- 
phy of justice and by the broad stan- 
dards set down by appellate court 
decisions and the provisions of law. 

It is obvious that awards of alimony 
must vary with individual cases. Un- 
fortunately, alimony and mdintenance 
awards will also vary with the indi- 
vidual philosophies of the judges who 
make the decisions. There are high- 
alimony judges and low-alimony judges. 
A knowledgeable attorney for a wife, 
where he has a choice, will try to jockey 
his case before a high-alimony judge. 
This is possible if the parties to the 
marriage are living in an area where 
many judges decide matrimonial cases. 
His adversary will try to do the reverse. 
Here one sees the truth of the maxim 
that sometimes it is better to know the 
judge than to know the law. Where 
there is a single judge sitting in the 
court that handles matrimonial cases, 
such jockeying is not possible. But 
this judge’s decision may differ consid- 
erably from those of his colleagues who 
sit in another part of the state. Appeals 
are available, so that both high- and low- 
alimony judges do not deviate too far, 
in making alimony and maintenance 
awards, from standards set by the ap- 
pellate courts. However, appeals are 
expensive and time-consuming, and may, 
as a practical matter, be prohibitive. 
Nevertheless, appellate court standards 
do, to a considerable degree, act as a 
curb upon judges who tend to be too 
generous with other men’s money, on 
the one hand, and the -women-hating 
judges on the other hand. 

Even the best of judges cannot satisfy 
both parties if there is a real dispute 
over alimony and division of property. 
Dissatisfaction and bitterness are bound 
to result from such decisions. The 
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wife never believes that she has been 
awarded enough, and the husband feels 
that he has been robbed because he 
believes that judges in alimony cases 
always take the side of the woman. 

In our law, the concept of alimony, 
support for a wife living separate and 
apart from her husband, stems from the 
provision made in the English ecclesi- 
astical courts for wives who were suc- 
cessful in obtaining limited or bed-and- 
board divorces (judicial separations) 
against their husbands. Alimony was 
not an incident of absolute divorces in 
English law. There were no absolute 
divorces for the vast majority of En- 
glishmen (until the mid-nineteenth cen- 
tury). The very rich and powerful 
might, however, obtain absolute divorces 
by Act of Parliament. 

It was logical for the English ecclesi- 
astical courts to provide alimony for 
wives in limited or bed-and-board di- 
vorces. After marriage, a husband came 
into control of a wife’s property. He 
took over all her p2rsonal property and 
the income, rents, and profits of any real 
estate that she owned. But control over 
the wife’s property carried with it the 
correlative obligation to support the 
wife. Normally, this was provided in 
the family home. But where the parties 
were legally separated because the hus- 
band was guilty of cruelty. or adultery, 
then the husband could be required to 
provide alimony and support for the 
wife when she was authorized by a court 
to live separate and apart from him. 

In this country, the Married Women’s 
Property Acts of the nineteenth century 
stripped husbands of control over their 
wives’ property. However, these stat- 
utes did not eliminate the basic obliga- 
tion of a husband to support a wife. 
Moreover, since absolute divorces were 
provided by the law of all states, this 
obligation of a husband to support a 
wife was extended to divorced wives. 
A husband not only was made liable for 


the support of a wife in the cases of a 
limited divorce or a judicial separation 
where the marriage tie was kept intact, 
but he could also be required to pay 
alimony in cases of absolute divorce, 
which dissolved the marriage com- 
pletely. It is this aspect of alimony, 
namely, alimony for former wives, which 
raises some of the most controversial 
issues of family law. 

Nevertheless, there are states whose 
Jaws reflect matrimonial legal history 
more faithfully and which permit ali- 
mony in limited divorces, judicial sepa- 
rations, or separate maintenance suits, 
where the marriage tie is kept intact, 
but which refuse to authorize permanent 
alimony, where the wife obtains an 
absolute divorce from her husband. Tn- 
deed, in such states, the award of 
permanent alimony after a divorce may 
be against public policy. A court may 
not award alimony after divorce, even 
where it has been agreed to by the 
parties. However, in such states, the 
court may divide the property of the 
spouses, and award a share of the prop- 
erty to the wife. This, however, is not 
alimony. Nor does the fact that the 
wife obtains a divorce from her husband 
necessarily Have any effect upon the 
obligation of the husband to support his 
children. 

Alimony, as we have seen, is a per- 
quisite of wives, namely, women who are 
legally married to their husbands. It 
cannot, under traditional law, be 
granted to women who have had their 

1 For example, Rayfield v. Rayfield, 242 
NC. 691, 89 SE. 2d 399, Rider No. 1 (“In 
this jurisdiction permanent alimony is not 
awarded in a divorce a vinculo”); McElreath 
v. McElreath, 162 Tex. 190, 345 S W. 2d 722, 
Rider No. 2 (“In Texas, our Courts are not 
authorized to grant permanent alimony pay- 
able at periodic times in the future,” citing 
McBride v. McBride, 256 SW. 2d 250, 254 
Tex Civ. App., which stated that “an award 
of permanent alimony is against the public 


policy of this State”); Hooks v. Hooks, 183 
Pa. Super. 307, 187 A. 245, 154 ALR 463. 
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marriages annulled. An annulment pre- 
supposes that, because of a defect or 
impediment at the beginning of a mar- 
riage, a valid marriage never came into 
being. If there is no legal marriage, 
there is no basis for alimony. The 
woman was never a wife. Nevertheless, 
legal logic has yielded in some states to 
realities and to the pressure of women 
for money from the men with whom 
they have been living. Thus, in some 
states like New York (§ 236 D.R.L.), 
alimony may be granted to women who 
seek to annul their marriages and who, 
in effect, are stating that there never 
was a marriage from the beginning. In 
my office, at the present time, is a case 
where a woman pressured a man into 
obtaining an invalid ex parte Mexican 
divorce from his first wife. This woman 
married this man after an invalid di- 
vorce and lived with him only four 
months, She has now brought a pro- 
ceeding to declare the marriage void, 
which it unquestionably is. Neverthe- 
less, she demands alimony which, if 
granted from the man who was never 
her husband, will presumably run until 
her next marriage. The court has dis- 
cretion under the law to grant alimony 
even in such cases, though it is to be 
hoped that the realities of this situation 
will require a judge to deny alimony. 
Even where a marriage is valid, the 
obligation of a husband to support a 
wife or pay alimony to a wife is not 
absolute. Where she refuses to live 
with her husband without legal cause, 
a husband is not required to support 
her. Where she commits adultery or is 
guilty of some other ground of divarce 
or of judicial separation, alimony may 
not be awarded to her in her divorce 
proceeding or in her separation action. 
Moreover, even if she may not be guilty 
of such offenses, she must establish a 
case against her husband before alimony 
can be awarded to her in most states. 
Success in the divorce action may be 


indispensable for an award of alimony. 
Thus, if the court decides against the 
female plaintiff in the divorce proceed- 
ing (which courts sometimes do, much 
to the plaintiff’s surprise), the plaintiff 
will receive no alimony. 

However, there are states, like New 
York, which have softened the rule as 
to the indispensability of success as a 
perquisite for an award of alimony. 
The New York statute (§ 236, D.R.L ) 
gives a judge power to award alimony 
even if the wife loses her separation or 
divorce action, provided that she herself 
has not been guilty of adultery or 
another ground of divorce or separation 
provided by law. 

Even in the latter cases, a wife may 
be awarded support from her husband 
if she is likely to become a public 
charge The quantum of support, how- 
ever, would be different. Alimony is 
usually awarded on a means basis, when 
a wife wins a divorce or separation 
action. If a wife loses a divorce pro- 
ceeding or separation action because she 
herself has been guilty of misconduct 
and if she is likely to become a public 
charge, support can be awarded by a 
court on a welfare basis. 

We have noted above that husbands 
and wives frequently enter into separa- 
tion agreements which settle the amount 
of alimony to be paid by a husband and 
also resolve the division of the property 
between the parties. In such cases, if a 
divorce is granted, the court normally 
approves and ratifies this agreement and 
directs the parties to comply with the 
terms of the agreement. But where the 
parties have not agreed as to alimony 
and the division of property, then the 
court is confronted with the necessity of 
making a decision based on the conflict- 
ing claims of the parties. The court is 
squarely presented with the problem of 
determining how much alimony a hus- 
band should pay to a wife who has 
been awarded a judicial separation or 
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separate maintenance, or to a former 
wife who has been awarded a divorce 
against him. 

The factors that must be taken into 
account are many and varied, and a 
different constellztion of circumstances 
may warrant a different award in cases 
which, on the surface, appear similar. 
Among such factors are length of the 
marriage, the presence or absence of 
children, the husband’s income and 
assets, the health and ability of the 
husband to earn a living, the wife’s in- 
come and assets, the wife’s ability to 
earn a living, the standard of living of 
the parties, the relative fault in the 
breakup of the marriage, the needs of 
the wife, the needs of the husband, and 
how much the wife has contributed to 
the husband’s business or the acquisition 
of assets by him, It is sometimes diffi- 
cult to get at some of these factors. 
Litigation which will cost a husband 
money does not encourage a husband’s 
frankness with respect to his income and 
assets. Nor will a wife be frank with 
a court as to her own income and assets 


if she knows that they will be taken - 


into account in fixing the amount of ali- 
mony. In large numbers of cases, how- 
ever, the income and assets of the hus- 
band and wife present no basic problem. 
The husband may be working for a fixed 
salary, and the wife has a generally 
accurate idea of what assets he has. 
She may also have very few assets of 
her own. In such cases, alimony awards 
may be based on rule-of-thumb meth- 
ods, for example, one-third of the hus- 
band’s income, which will be varied by 
such factors as the presence or absence 
of children, the length of the marriage, 
andthe ability of the wife to work or 
earn income. Indeed, this proportion is 
mandated by law in some states. For 
example, Article 160 of the Louisiana 
Civil Code reads: 


If the wife who has obtained the divorce 
has not sufficient means for her mainte- 


” 


nance, the court may allow her in its dis- 
cretion, out of the property and earnings 
of her’ husband, alimony which shall not 
exceed one-third of his income. 


But, in many cases, a wife is ignorant 
of the real income of a husband or the 
extent of his assets. Innumerable 
women have come into lawyers’ offices 
and claimed that they have never seen 
a copy of their joint income tax returns, 
filed by their husbands, even though 
they signed such returns. Even where 
they have seen such returns, many 
women claim that the returns do not 
reflect the true income of the husband. 
It is common for husbands who control 
a business, or work for a family corpora- 
tion, or practice a profession, to charge 
many of the family living expenses to 
the business or profession. Moreover, 
the charge is frequently made by wives 
that cash, taken by the husband in the 
course of exercising his profession, or in 
connection with his business, is not re- 
ported on the income tax return. Such 
cash, it is claimed, is a major source 
of income of their husbands. 

Such allegations are not easy to prove 
to the satisfaction of a court. The 
extra money that a husband receives 
may be well hidden in the books of his 
business, corporation, or profession. It 
may also be impossible to produce wit- 
nesses to the unreported transactions 
done in cash. Rarely is a lawyer for a 
wife so fortunate as the writer of this 
article was in a case where the wife 
claimed that much of her husband’s 
hidden income was being put into a 
numbered Swiss account. The husband 
flatly denied that he had any such 
account. The wife produced photostats 
of documents showing that the husband 
had deposited $360,000 in a specific 
Swiss account in a single year. Need- 
less to say, with this disclosure, an 
agreement as to alimony was quickly 
reached. 

Where there is a sharp dispute as to 


fe 
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income and assets, the standard of living 
maintained by the parties may be a 
better guide for the court in awarding 
alimony than income tax returns or 
testimony as to a husband’s income and 
assets. The importance of the standard 
of living in determining the amount of 
alimony which should be awarded was 
well stated by the court in the case of 
Borchard v. Borchard, in which a 
court reduced an award from $42,000 
per annum for a wife and child to the 
sum of $25,000. The court made the 
following pertinent comments in this 
case: 


The defendant is a man of substantial 
wealth. In fixing the amount of alimony 
it has been said that it may not be deter- 
mined by any mathematical formula. In 
general it is decided by several factors (cf. 
Phillips v. Phillips, 1 A.D. 2d 393, 398, 150 
N.Y. S. 2d 646, 651). Usually, however, 
the balancing of these factors is of greater 
relevancy when awarding alimony from a 
modest income. In determining the 
amount to be paid by a husband of wealth 
and a substantial income, the other factors 
become of less importance and the search 
becomes to a large extent one to determine 
the standard of living of the parties. 
Thus, this court has recently said in speak- 
ing of temporary alimony that “a wife is 
not entitled to share in a husband’s income 
as such, but is entitled to support on the 
basis of the established standard of living, 
if otherwise reasonable, within the income 
of the husband.” ? 


But the standard of living is not al- 
ways easy to determine when the parties 
disagree as to how much is spent for 
the major items involved in that stan- 
dard, for example, food, clothing, recre- 
ation, entertainment, vacations, medical 
expenses, maintenance of cars, and visits 
to beauty parlors. 

Nevertheless, judges are not com- 
pletely oblivious to economic realities 


2 Borchard v Borchard, 5 App. Div. 2d 472, 
171 N.Y S. 2d 983 (1958). 


and are not likely to accept a claim that 
all a man makes is $10,000 to 12,000 
a year, when the family lives in a 
$50,000 to $100,000 house, operates two 
or three expensive cars, takes long and 
expensive winter and summer vacations, 
sends children to private schools, fre- 
quently eats out at expensive restau- 
rants, does extensive entertaining, and 
runs a substantial boat. 

Courts have occasionally stated that 
they would like to have the divorced wife 
maintained at the standard of living 
that she previously had before the di- 
vorce. In most cases, this is impossible, 
when all the money that a husband has 
made was barely enough to maintain 
one household adequately. After a di- 
vorce, a husband must also establish a 
household for himself. Two households 
cannot be maintained as cheaply as one. 
The maintenance of a wife and chil- 
dren at the same standard of living as 
previously enjoyed may be possible 
when the wife has managed to pick a 
husband who has a substantial income 
and substantial assets so that he can 
still get along, even though a court 
requires him to maintain his wife 
and children at the same standard as 
previously. 

Alimony awards generally are not 
fixed and permanent. They usually can 
be modified with the changing circum- 
stances of the husband and the wife. 
Husbands who have a great deal of , 
money at the time of a divorce, or who 
have substantial incomes, may lose their 
money or lose the employment which 
produced the substantial income. They 
may become sick and unable to work. 
Their obligations may increase if they 
remarry and have children with the new 
wife. On the other hand, wives may 
lose income and assets which they may 
have had at the time of the divorce. 
They, too, can become sick, and their 
needs may increase. They may lose their 
jobs. Children may grow up and require 
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more money for their maintenance, as 
they go off to college. On the other 
hand, children may also become emanci- 
pated and start earning a living. Wives 
may remarry, so that they will be sup- 
ported by their new husbands. The law 
must take account of changes of circum- 
stances which occur between the parties 
and their children after divorce. Thus, 
long after a divorce has been granted 
and the parties have lived separate and 
apart for years, the battle for alimony 
may still be carried on between the 
former spouses. 

The demand for more or less alimony, 
because of changed circumstances, raises 
issues similar to the ones which were 
fought out between the husband and 
wife in the first instance. Death of the 
husband usually brings a surcease from 
the obligation to pay alimony. Remar- 
riage of the wife will also usually bring 
release to the husband from his obliga- 
tion to pay alimony. But the fact that 
the wife has a lover will not do so, 
unless (as in New York) she is foolish 
enough to live in a common household 
with ber lover and hold him out as her 
husband.’ 

Power to modify alimony awards is 
usually conferred by statute in most 
states. The Michigan statute, for 
example, reads: - 


§25-106. After the decree for alimony 
or other allowance, for the wife or chil- 
dren or either of them, . . . the court may, 
from time to time, on the petition of either 
of the parties, revise and alter such decree, 
respecting the amount of such alimony or 
allowance and the payment thereof, ... 


In some states, however, for example, 
Nevada, insofar as alimony for a wife 
is concerned, as distinguished from sup- 
port for children, the determination in 
the court with respect to alimony is 
res judicata and binding, unless the 
power to modify the alimony award is 


8 See: § 248 New York D.RLL. 


expressly reserved in the court decree. 
Where a husband wants certainty as to 
the limit of his obligations toward his 
former wife, he will insist on a non- 
reservation of the power to modify the 
alimony award. 

Generally, however, there is no cer- 
tainty for either the husband or the 
wife in connection with alimony ar- 
rangements. Where alimony is pro- 
vided by a court decree and the statute 
provides for modification of the decree 
with changing circumstances, even where 
the parties have formalized their ali- 
mony arrangements through a separa- 
tion agreement, there may be no cer- 
tainty as to how much alimony a 
husband will be required to pay. For 
example, under New York law, a separa- 
tion agreement set the maximum amount 
of alimony which a court could award 
and require a husband to pay, where the 
amount was reasonable under the cir- 
cumstances when the agreement was 
entered into. However, under the 
recent decision of the McMasns v. 
McMains case,* courts are now author- 
ized to ignore the maximum fixed by 
the separation agreement if changing 
needs require it. Many New Yorkers 
have obtained “quickie” mutual-consent 
divorces in out-of-state jurisdictions, 
after entering into separation agree- 
ments. Formerly, the New York courts 
could not modify alimony arrangements 
between the parties under these circum- 
stances, where such arrangements were 
incorporated in the divorce decrees ‘of 
other jurisdictions. But the law has 
now been changed’ so that even such 
agreements and decrees can be modified 
with changing circumstances. ‘Thus, in . 
New York—and the same thing is true 
in many other states—a husband may 
never know exactly where he stands, 
vis-a-vis his financial obligations to, his 
former wife. 


415 N.Y. 2d 283, 258 N.Y S. 2d 93 (1965). 
6 See $} 466(c) of the Family Court Act. 
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A husband’s ultimate weapon with 
respect to his wife or former wife is to 
refuse to pay alimony, no matter what 
the court has awarded and no matter 
what his agreement provides. There is 
an armory of weapons in the laws of 
various states to deal with recalcitrant 
husbands who refuse to pay alimony. 
Motions to punish for contempt; the 
entry of judgments for unpaid alimony; 
garnishment of wages, sequestration and 
attachments of bank accounts, automo- 
biles, real estate, and other property of 
the husband; the appointment of a re- 
ceiver for the husband’s property; the 
requirement that a husband put up a 
bond or security for payment of ali- 
mony-—these are some of the weapons 
available to a wife. Jail for nonpay- 
ment of alimony, because of a refusal 
or failure on the part of the husband 
to comply with the order of a court, is 
the wife’s ultimate weapon to compel 
payment of money to her. There is a 
movement on foot to abolish the ali- 
mony jail. But it is hard to see how 
it can be completely dispensed with, so 
long as the institution of alimony exists 
and so long as men refuse to comply 
with orders of courts requiring them to 
pay alimony to wives or former wives. 
Nevertheless, the alimony jail may be 
self-defeating. A man cannot earn 
money while in the alimony jail, and 
may even lose, while confined there, a 
job that he already has. 

This quick review of alimony prob- 
lems has not covered all of the many 
different aspects of alimony, for exam- 
ple, the differences between temporary 
and permanent alimony; the differences 
between states where installments of ali- 
mony vest when they become due, and 
are, therefore, not dischargeable by the 
court and states which have greater pity 
for erring husbands and give the courts 
power to forgive alimony arrears; the 
tax problems in relation to alimony and 
child-support; the differences between 


property-settlement agreements and ali- 
mony agreements; the right to withhold 
alimony, where wives refuse to permit 
visitation with children; and the en- 
forceability of out-of-state awards of ali- 
mony. Enough has been stated, how- 
ever, to raise some basic questions with 
respect to the reform of our alimony 
laws. Among the questions which must 
be considered in such reforms are: 

(1) Is it desirable to continue a sys- 
tem whereby periodic alimony is re- 
quired to be paid for life or until re- 
marriage to a divorced wife, despite the 
length of the marriage and the absence 
of children? Would it not be better to 
employ a concept of severance pay in 
cases of divorce after childless mar- 
riages? This would require a husband 
to pay a certain amount of money to 
a wife after divorce, which would facili- 
tate her adjustment as a single woman. 
After this money is paid, whether in 
one lump sum or in installments, the 
husband would be free of all obliga- 
tions to his former wife. Divorce can 
then literally mean freedom, and not a 
freedom hampered by the millstone of 
alimony for the husband, on the one 
hand, and the dependence on alimony 
checks for the wife on the other hand. 

(2) If the concept of severance pay is 
not acceptable, should not alimony be 
granted for a limited period, for exam- 
ple, three years, with the burden on the 
wife to show affirmatively why it must 
be continued because of the state of her 
health, inability to find a job and pro- 
vide for herself, or some other valid 
reason? The worst aspect of our 
present alimony system is the creation 
of the alimony drone, who refuses to 
bestir herself to find another source 
of income besides her alimony check, or 
who refuses to marry again because of 
the financial sacrifice that she may have 
to make through the loss of alimony. 

(3) Should not, as Hofstadter and 
Herzog have pointed out in their article 
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on “Commen Sense about Alimony,” ° 
the basic cciteria in awarding alimony 
be the concept of the woman’s net need, 
consistent with the income and assets of 
the husband, after taking her own assets 
and earning power into account? This 
involves a denial of alimony, whether 
or not a wize is the successful party in 
the divorce or separation action, if she 
is able to work or kas sufficient assets 
to maintain herself. Alimony should 
not be used to reward virtue and punish 
sin. For ths reason also, success should 


award. Alimony mizht be awarded to 
a wife so long as she is in need, if she 
has net been guilty of gross fault such 
as adultery or abandonment. 

(4) Shoucd not all divorce courts em- 


8 Hofstadter & Herzog, Common Sense about 
Alimony, Harpers Magazine (May 1958). 


ploy the techniques used successfully by 
some courts to reduce the areas of dis- 
pute In awarding or in modifying ali- 
mony? Detailed financial question- 
naires, submitted under oath by both 
the husband and wife, should be stan- 
dard procedure in connection with ali- 
mony awards. Courts should be guided, 
in awarding alimony, by the detailed 
budgets and cost-of-living indices, at 
various social and economic levels, pre- 
pared by governmental and social agen- 


~ cles. Machinery should be available 
not be -indispensable to an alimony — 


so that independent investigations and’ 


‘ audits can be made of the income and 


assets of both parties. The use of such 
machinery, procedure, and techniques 
will take much of the guesswork and 
hunch out of alimony awards, so: that 
they may truly reflect “what justice 
requires,” 
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N the year 1900, Joe and Mary 
Doakes and their four children, and 
Joe’s father, eighty years old, lived in 
Central City, Oklahoma. They were an 
average American family. Joe earned 
enough for necessities, and Mary looked 


after the house and the children and - 


Joe’s father. If they quarrelled some- 
times, their little rifts seemed no more 
than ncrmal. When the youngest -child 
was ten, Joe got the idea that Mary 


should get a job so that they could af- . 
ford a few luxuries and start a savings | 


account. At this idea, Mary exploded. 
On one week-end, the argument became 
more heated, and on Sunday afternoon, 
Joe packed his bags and, with them, 
disappeared. Later, when Mary found 
that Joe had taken all their money from 
the bank, she consulted her neighbors, 
and, on their advice, consulted a lawyer. 
She had no idea of getting a divorce, 
She only wanted to know how she could 
get money to support the family. 

This was the first time that Mary had 
ever talked to a lawyer. She had always 
thought law and lawyers were only for 
criminais. She was surprised to find 
the lawyer sympathetic. The. lawyer 
told her many things, but he stressed 
that it was all-important to find Joe 
Doakes and to find out how much 
money he had and whether he had a 
job. If he could be found in Oklahoma, 
things might be difficult, but at least 
Joe could be prosecuted for nonsupport 
and sent to the workhouse. What little 
he wouid earn there would be applied 
to the support of the family. That 
might teach him a lesson. But Joe had 
a brother in California and a sister in 
New York, and had always wanted to 
visit an uncle in Louisiana. So it was 
likely that he had left the state. What, 
then, could be done? 

The lawyer had to explain at this 
point that action against Joe, although 
theoretically possible, was practically 
out of the question. Mary would have 


to find him, and follow him, in order to 
prosecute him. The lawyer disclosed 


“what, to Mary, were some startling 


facts: that this was not just one country 
with one law, but a country of many 
states with different laws in each, and 
that the commands of the courts in one 
were not automatically effective in the 
others. Mary had her first practical 
lessOn in civics. She learned further 
that the American Constitution created 
the federal government with powers to 
make and enforce laws only in certain 
specific fields; that the subject of family 
support is one in which the federal gov- 
ernment has not been given power to 
legislate; that a citizen must depend on 
the laws of the states, which differ one 
from the other; and, most important of 
all, that the power of the officials of 
each state stops at the state border. 
Mary had heard in high school about 
the states, but she had always thought 
of this as a bit of history which one 
could safely lay to one side as soon as 
the course was over. Now she was 
brought up with a start. What could 
she do? ‘There was little public relief 
in 1900, and so Mary was forced to 
fall back on her own relatives or 
some form of private relief like her 
church. 

This little story of Mary’s plight is 
only one of thousands that the public- 
spirited men in the legislatures, the 
courts, and the bar associations faced in 
1900. This article is an effort to de- 
scribe what they and many others have 
done about it. One can hardly say that 
the problem of family support has been 
solved, but the proponents of reform 
have gone a long way. 

Before reform, one has to see what it 
is that needs reforming. Like Mary, 
the reader will have to start with the 
fact that in the field of family support, 
it is state law with which we have to 
deal. Keeping details to a minimum, 
the following is a short outline. 
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BRIEF SURVEY OF STATE LAW 
OF SUPPORT 


(1) Husband and wife: Much of the 
American law of family support is of 
English origin. First, we may be some- 
what startled to find that, at the 
common law of England, the wife could 
not sue her husband. This was thought 
to be too much of a strain on marital 
harmony. But if a tradesman supplied 
her with goods, he might recover the 
price from the husband if he could 
prove that the wife had acted as her 
husband’s agent, and even without proof 
of agency, he might recover if the goods 
were “necessaries” (that is, suitable to 
the station and condition of life of the 
husband). ‘This is still the law both in 
England and in most states. But the 
law of neither country says anything 
about how the wife is to persuade the 
tradesman to supply the goods when, as 
a practical matter, he could collect only 
through the courts. It really meant 
that the tradesman would not supply the 
goods unless he knew the husband was 
willing to pay. 

(2) Parent and child: The duty of 

the father to support his children, at 
the common law of England, was only 
moral. As late as 1868, an English 
judge said: 
It is now well established that, except 
under the operation of the poor law, there 
is no legal obligation on the part of the 
father to maintain his child, unless, indeed, 
the neglect to do so should bring the case 
within the criminal law. Civilly there is 
no such obligation. 


The child could not sue the parent di- 
rectly, and neither could the tradesman 
who had supplied the necessaries for 
the child. 

The early American law differs only 
slightly. Chancellor Kent of New York 
does say that “the father is liable to 


1 Bayely v. Forder, [1868], 3 QB. 559 at 
565 (Cockburn, C. J., dissenting). 


-support his minor children” but then 


adds that “he is not bound by the con- 
tracts or debts of his son even for 
articles suitable or necessary, unless 
an actual authority (to contract) be 
proved .... What is necessary is left 
to his discretion,” ? 

Thought of as a method for the civil 
enforcement of the duties of family sup- 
port, this whole system was quite inef- 
fective in both England and the United 
States. The difficulties and the legal 
entanglements of the system marked it 
as inadequate and, by modern stan- 
dards, rather ridiculous.® 

(3) Elizabethan Poor Laws and 
American Family-Responsthility Laws: 
A congeries of English statutes, first 
consolidated in 1601 (by 43 Eliz. 1, 
c. 1), provided that begging was for- 
bidden, that the able-bodied who re- 
fused to work were to be sent to houses 
of correction, that hospitals and alms- 
houses were to be provided, and that 
relatives were to be made responsible 
for their destitute kinsmen. These 
statutes provided for no direct civil 
enforcement of the duties of support 
among relatives inter se, but merely that 
the state, which had given support to 
the poor, could then collect from their 
relatives. The relatives to be held liable 
in 1601 included grandparents, parents, 
and children. This was indeed a broad- 
ened solidarity among members of an 
enlarged family group. 

These English Poor Laws were re- 
pealed in 1948 by the National Assist- 
ance Act, which provided that “the 
National Assistance Board has the duty 
to assist all persons in Great Britain 


2 Kent, COMMENTARIES 192 (13th ed.). 

3 The best sources for more detailed infor- 
mation on this part of the law are: Brown, 
The Duties of the Husband to Support the 
Wife, 18 W. Va. L. Rev. 823 (1932); Crozier, 
Marital Support, 15 Boston L. Rev. 28 (1935). 
Both articles may also be found in SELECTED 
Essays on Famory Law at 810 and 831, 
respectively, 
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who are withcut resources . 
moneys proviced from Parliament.” 
The state may still- recoup itself from 
the relatives.* 

Forty of the American states have 
so-called Fam ly-Responsibility Laws 
that are copied from or are inspired by 
the English xample.” Some were 
adopted before 177€. Al provide for a 
civil action by the state (or a public 
assistance agercy)' to collect for the 
poor relief supplied. But a few, unlike 
the English example, provide for direct 
action among relatives inter se. Most, 
however, bear the stamp of their En- 
glish origin in providing that the one 
receiving relief must be poor and that 


collection can de made only after relief . 


has been suppLed by the state. 

The American Family-Responsibility 
Laws differ fram tha English Poor Laws 
in extending the obligation to support 
to a wider group of relatives. In former 
centuries, a family group often included 


grandparents, Darerts, and children. It 


was not too much to expect, therefore, 
that the obligation to support should 
extend to all members of this group. In 
the United States, under conditions of 
modern urbanzation, the family group 
usually includ2s only parents and chil- 
dren. Yet, over one third of American 
statutes still extend the obligation to 
grandparents; some extend it to grand- 
children. and a few to brothers and 
sisters. The institution of Medicare 
will solve mcst cases for the elderly. 


4The above summery is based on 9 Hats- 
BURY, LAWS OF Xx NGLAND, 859 et seg. (2nd ed., 
1949) and 27 sepra (3rd ed., 1959), in which 
a new chapter =n nazional assistance appears 

6 All states excépt Arkansas, Kansas, Ken- 
tucky, New Mexico, North Carolina, Tennes- 
see, Texas, Wasaington, and Wyoming. 

8 This statement is taken from Mandaker, 
Family Resporsibility under the American 
Poor Laws, 54 Mica. L. Rev. 497 and 607 
(1956). This is a very important eighty-page 
study. Another important study is Jacobus 
tenBroek, Cakfornia’s Dual System of Law, 
16 Sranrorp L Rev 614 (1965), a 209-page 
article. 


. . from’ 


But if a younger person receives ex- 
tended treatment in a state hospital, 
may the state shift the ultimate obliga- 
tion to pay to the shoulders of a grand- 
parent, a brother, or a sister? The 
whole family-responsibility situation has 
come under criticism in recent years; 
some courts have construed the statutes 
narrowly, and a California court, faced 
with the problem whether money from 
the estate of a daughter should be taken 
to pay for treatment of her mother in 


-a state hospital, as permitted by a 


California statute, 
unconstitutional.’ 
What has been written about the 
American Family-Responsibility Laws 
would seem to indicate that the whole 
matter needs overhauling. Family con- 
ditions have changed since 1601. 


held the statute 


(4) Criminal enforcement: English, 
‘law has linked its criminal enforcement 


of the duties of family support to the 
Poor Laws. Many of these laws, issued 
by a court, provided for criminal penal- 
ties for violations of.certain orders of 
support and for probation or suspension 
of penalties if the violator complied with 
a support order. In the United States, 
all states have statutes, of one kind or 
another, making failure to support a 
crime. ‘Twenty-five states have passed 
the Uniform Desertion and Nonsupport 
Act. Typically, punishment is by a fine 
or imprisonment, and the court may 
require periodic payments to wife and 
children. 


Uncluttered by many details and _ 


qualifications written into the statutes 
of this and that state,. the following 
table attempts to list, in capsule form, 
the duties of support as they now exist 
in all American jurisdictions. 


1 Department of Mental Hygiene v. Kirch- 
ner, 60 Cal. App. 2nd 716, 388 P. 2d 720 
(1964). The Supreme Court of the United 
States refused to allow an appeal because no 
federal question was involved in 380 U.S. 
194 (1965). The case in the California court 
has been widely criticized in law review notes. 


„ZA. 
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TABLE—Basitc DUTIES or SUPPORT ImPoseED BY STATE Law 
CODE 


A—Husband liable for support of wife. 
B—Wife liable for support of husband unable to support himself. 
C—Both mother and father liable for support of minor legitimate children. 
D—Father alone liable for support of minor legitimate children. 
E—Both mother and father liable for support of minor illegitimate children. 
¥—Father alone liable for support of minor illegitimate children. 
G—Mother alone liable for support of minor illegitimate children. 
H—Children liable for support of needy parent or parents. 
I—Brother liable for support of needy brother or sister. 
J—Sister liable for support of needy brother or sister. 
K—Grandparent liable for support of needy grandchild. 
L—Grandchild liable for support of needy grandparent. 
M—Other support liability (such as guardians, etc ). 


STATE DUTIES or Support IMPOSED BY LAW 

Alabama A, C, E, H, I, J, K, L 

Alaska A, B, C, E (under 16), F, H, I, J, K, L, M 

Arizona A, B,C, E 

Arkansas A,B,C, E 

California .A, B,C, E, H 

Colorado .. A, D (under 16), F (under 16), I, J, K, L 

Connecticut A,B,C, E, H 

Delaware .A, B,C, E, H 

District of Columbia A, B, C, E (only to age 16), H (or mentally ill) 

Florida . A, C (mother’s liability is subsidiary), E, M 

Georgia .A, C, E (C&E mother’s liability is subsidiary), H (qualified), M 

Guam .A, B, C, E, H (parent is liable to a child of any age if a pauper) 

Hawaii A, C (under ar E (under 20), H 

Idaho . A,B,C, E, H, M 

Winois. . A, B,C, E H, I (qualified), J (qualified) 

Indiana . . A, C, E, H 

Towa . . A, C, E, H, K, L 

Kansas. . A, B, C, E 

Kentucky A, C (parents, primarily the father, liable for support of both 
minor child and an adult child wholly dependent because of per- 
manent physical or mental disability), E, H (adult child residing 
in Kentucky liable for support of indigent parents residing in 
Kentucky). 

Louisiana . A,B,C, E, H, K, L 

Maine. . .... A, B, C, G, H 

Maryland ... _A,CE,H 

Massachusetts . .A, C (mother liable to age 16), E, H, I, J (H, I & J only if receiving 
public assistance), M 

Michigan . A, B, C, E, H 

Minnesota.. . „AB C, E, F,H,1,J, KL 

Mississippi .A, C, F 

Missouri... . A, C, G 

Montana. .A, B, D (under 16), H, I, J, K 

Nebraska. .A, B,C, E 

Nevada .A, B,C, E, H, I, J, M 

New Hampshire . A, B, C, G, H, M 

New Jersey . A, B,C, £E, H, Ky L 

New Mexico . .A, B, C (mother liable only for children under 10), E 

New York . . A, B, C (mother’s liability is subsidiary), E, H, K, M 

North Carolina .. . A,B,C, F, H 

North Dakota . ..A, B, CLE, H 

Ohio... o.. ua. . A, C, E, H 

Oklahoma......... aa A, B, C, E 
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TABLE—Continued 
STATE DUTIES oF SUPPORT IMPOSED By Law 
Oreo se aiia A, B, C, E, H (qualified) 
Pennsylvania . . ..... A, B, C, E, H (qualified) 
Puerto Rico...... . . A,B,C, E, 5,1, J, L 
Rhode Island ......... A (qualified) C, D, F, H, K 
South Carolina . ...A, C (primary lability on father), F, H 
South Dakota.. .. . A,B,C, E,H 
Tennessee adele nice, ite, Cy Ge 
>.< ne an aa dire A C 
Utah . .A, B, C, E, H, I, J, K, L (K&L if guardian and able to pay) 
Vermont .. A, B,C, E, H 
Virginia . . A, C, E, G, H, M (qualified) 
Virgin Islands. .A, B, C, E, H, I, J (I&J and disabled), K, M 
Washington . . A,B,C, E 
West Virginia A, B, C, E, H, I, J 
Wisconsin .A, B, C, E, G, M 
Wyoming.... A, C, G 


From the above survey of the basic 
duties of family support, and the accom- 
panying table, cne has to conclude that 
it is all a disorlerly tangle of “scissors 
and snails and puppy-dog tails.” In- 
deed, one who has read no law, and 
little history, might well ask why the 
American people do not put their houses 
in order, 

Coming back to the story of Joe and 
Mary Doakes wath which we began this 
essay, it is certainly true that Mary’s 
plight is, in large part, the result of this 
disorder. 

Mary’s immediate difficulty is that 
she has been deserted, has no job, has 
four children ard her husband’s father 
on her hands, and is now about to run 
out of groceries. But she has a hus- 
band, who has departed with all the 
money in the bank, who, doubtless, 
will soon be earning money at another 
job, and who, under the law of every 
state, has a du-y to support both his 
wife and their children. Why has the 
legal machinery been so slow to supply 
a simple and tmexpe2nsive solution to 
Mary’s difficulty? 

Mary is hard y aware of it, but the 
fact is that her beloved United States 
has supplied her with, not just one, but 
54 governments. The Congress makes 


the law for the District of Columbia, 
Guam, and the Virgin Islands; the legis- 
lature of Puerto Rico, for that Common- 
wealth; and fifty state legislatures, for 
the fifty states. Up to a point, these 
54 laws are similar and sometimes iden- 
tical. But when Joe leaves Oklahoma 
and goes to any one of the other 53 
jurisdictions, his wife’s lawyer has to 
deal with two very technical and knotty 
areas of the law called, among lawyers, 
“conflicts of laws” and “extradition.” 
Competent work in either field requires 
top-level ability and many hours of hard 
work. Any tangible results are pretty 
sure to require more money than the 
deserted family can afford. 

At first blush, the political philoso- 
pher, seeing that Mary’s difficulties stem 
chiefly from the diversity of laws in 54 
jurisdictions, might suggest that we 
create one and the same law in all of 
them. But if he has any knowledge of 
American history, he will soon discard 
the suggestion. 

Under the United States Constitution, 
Congress has no power to legislate on 
family law. To turn thé problem over 
to Congress would require a constitu- 
tional amendment. There is a strong 
feeling against centralization of govern- 
ment in general, and the states consider 
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family law to be one of their last hold- 
outs for state control. As a practical 
matter, any such constitutional amend- 
ment would meet massive resistance, 
and, as a practical matter, is out of the 
question. 


UNIFORMITY OF LAW 


Is there another road to uniformity 
of law? ‘Yes, there is. It is the Na- 
tional Conference of Commissioners on 
Uniform State Laws.’ 

It is interesting to note that this body 
was first created to rectify the very 
defect of the Constitution which we 
have. just discussed—the lack of power 
in the Congress to legislate in the field 
of family law. As early as 1879, the 
American Bar Association asked one of 
their committees to study, and to recom- 
mend some expedient for bringing about 
more uniformity in, the laws of the 
several states in our laws of marriage 
and divorce. It took several years to 
get this matter going. Suffice it to say 
here that the committee which made 
recommendations was organized -as the 
National Conference of Commisssioners 
on Uniform State Laws in 1892. To- 
day, a statute in every state requires 
the governor to appoint commissioners 
(usually three to six) to study and 
recommend laws in subjects in which 
uniformity is necessary or desirable. 
The Commissioners do their work 
through seven sections which, in turn, 
are divided into a number of specialized 
committees. The Commissioners meet 
in conference once a year to go over the 
work of the committees and either to 
approve or to reject drafts they have 
made of proposed uniform laws. When 
the conference approves a draft, it is 
then submitted to the American Bar 
‘Association. If that body approves the 
draft, it is then sent to the legislatures 
of all the states and recommended for 


8 This long name will hereafter be referred 
to by its abbreviation NCCUSL. 


enactment.’ Today, over fifty acts have 
been thus approved, and have either 
been enacted by most of the states or 
are being actively recommended for en- 
actment. The Uniform Commercial 
Code is the most important. The con- 
ference has done and is doing much re- 
cent work in a Consumers Credit and 
Probate Code. 

In the field of family law, it cannot 
be said that the National Conference of 
Commissioners on Uniform State Laws 
forgot the plight of Mary Doakes. But 
they were slow in coming to grips, in 
any imaginative way, with her real 
difficulties. 

The first act approved in this field 
was the Uniform Desertion and Non- 
support Act of 1910. It simply made 
family desertion a crime and imposed a 
number of penalties. It was enacted 
by only twenty-two states and was, by 
general consent, considered to be in- 
effective for solving the problem of 
family desertion. 

Nothing further happened until 1942, 
when the Executive Committee of the 
NCCUSL appointed a committee to 
“study and report.” The study com- 
mittee, preoccupied by war conditions 
and other things, made little substantial 
progress between 1942 and 1949. When 
the war was over in 1945, the courts 
were flooded by cases asking for support 
for children. Word seems to have gotten 
around, among the runaway fathers, 
that, as a practical matter, a haven of 
legal immunity from liability for sup- 
port payments existed just on the other 
side of the nearest state line. It was 
not financially feasible for the wife to 
follow and sue the deserter. 

At this point, the New York Joint 
Legislative Committee on Interstate Co- 
operation drafted what is called the Uni- 
form Support of Dependents Act. In the 

® Dunham, History of the National Confer- 
ence of Commissioners on Uniform State Laws, 
Law and Contemp. Prob. (Spring 1965). 
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same year, ten other states passed simi- 
Jar laws. The act may have had many 
defects, but it aad one great virtue. It 
created the twc-state suit. A two-state 
suit is one which is begun in one state 
and terminated in another. The plain- 
tiff wife files he complaint in the courts 
of her home s ate. That court sends 
it by mak to tke court of another state 
which, it believes, can obtain jurisdiction 
over the defencant’s husband, and the 
case will there proceed as justice may 
require. 

With the twc-state suit, the men of 
the law, draftsmen in legislative halls, 
judges, lawyers, and law teachers seem 
suddenly to have discovered the United 
States Post Office. 

Now the lega. haven across the state 
line was no longer so safe. ‘The desti- 
tute wife in the home state no longer 
needed money žo follow and sue the 
deserter. Instead she could send her 
complaint by mcd. 

The two-state suit is really an imagi- 
native and revolutionary device. When 
the suggestion was made at the annual 
meeting of NCCUSL in 1949, there 
were shouts of ‘who ever heard of such 
a thing?” and the meeting ended in 
what might be called a state of shock. 
However, the Ccnference did not reject 
it completely. The statutes of ten states 
were already employing it, and admit- 
tedly without dire results! The Con- 
ference merely vanted to think it over 
for a year. 


THE UNIFORM RECIPROCAL ENFORCE- 
MENT OF SUPPORT ACT 


The Desertion and Nonsupport Com- 
mittee of the NCCUSL became increas- 
ingly aware of tLe interstate aspects of 
family-desertion, and in 1950, they ap- 
proved the Unifo-m Reciprocal Enforce- 
ment of Support Act. This act did not 
attempt to make the duties of support 
uniform, but from the New York Uni- 
form Support o Dependents Act, it 


copied the two-state unit. The act was 
then approved by the American Bar 
Association. 

The act was then reviewed by the 
Draft Committee of the Council of State 
Governments 1° and was approved for 
incorporation in the 1951 program of 
suggested state legislation which was 
given wide distribution through the 
Commissions on Interstate Co-operation 
in the several states. 

The act caught on. Popular maga- 
zines published articles with eye-catch- 
ing titles, and technical articles appeared 
in the many law reviews.*+ 

By the end of 1950, the legislatures 
of thirty states had passed the act. 

By the end of the year 1957, it, or a 
substantially similar act, had been 
passed in all states and territories and 
the District of Columbia. A number of 
amendments to the act were approved 
by the NCCUSL and the American Bar 
Association in 1952 and 1958. 

In 1968, the Committee, after a 
wealth of suggestions from many sources, 
drafted a Revised Uniform Reciprocal 
Enforcement of Support Act, which has 
received like approval, and is now being 
offered by the NCCUSL to the legisla- 
tures of the several states ior enactment. 


SoME DETAILS 


We shall refer to the Uniform Recip- 
rocal Enforcement of Support Act by its 
abbreviation URESA. 

The following are essential points 
about URESA. 

First, URESA does not attempt to 
change existing duties of support. The 
diverse duties of support, set out in 


10 The Council of State Governments is a 
joint governmental agency of all the states, 
created by the states, entirely supported by 
the states, and directed by the states. It is 
an agency for co-operation among the states 
in solving interstate problems 

11 A list of both kinds of articles may be 
found in BrocKELBANK, INTERSTATE ENFORCE- 
MENT OF FamıLy Support 7 (1960). 
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the table above, still stand. It is the 
method of enforcement of these duties 
that has been improved. 

Secondly, while we have often used 
the terms “fleeing fathers,” the act itself 
does not mention them by that name. 
The act applies to “obligors”—one who 
owes a duty of support. So the term 
“obligor” includes, not just the runaway 
father, but all persons who have a duty 
to support under the applicable law, and 
this may include: wives, grandparents, 
children, brothers, and sisters. It will 
include Joe Doakes’ father, who was 
mentioned at the beginning of this 
essay. 

Thirdly, URESA enforces all duties 
of support, regardless of origin. A duty 
of support originates most frequently in 
a statute, but it may exist under the 
common law, as inherited from the law 
of England. It may even owe its 
existence to a support order issued by 
a court. 

Fourthly, it must not be supposed 
that URESA functions only for the poor 
or for those receiving public relief. 
True, the poor have the advantage of 
free legal services, when these have been 
requested by the court (or, in some 
states, by the state department of public 
welfare or some other official agency), 
but URESA is designed to enforce sup- 
port obligations regardless of the wealth 
of the person to whom the duty is owed. 


EARLY DIFFICULTIES 


Like every new device, URESA ex- 
perienced difficulties. The constitution- 
ality of the act was challenged in several 
early cases. But suffice it to say that 
the act has now been held constitutional 
everywhere. 

Many other difficulties appeared. 
Often, complaints did not include suf- 


12 For detailed treatment, see Brockelbank, 
Is the Untform Reciprocal Enforcement of 
Support Act Unconstitutional?, 17 Mo L., Rev. 
1 (1952) and 31 Orecon L, Rev, 17 (1952), 


ficient detail to enable the court or any 
official to find the obligor in the state 
to which he had fled. Did the plaintiff 
in the initiating state have to send a 
fling fee along with the complaint to 
the court in the responding state? 
Sometimes the amount of the filing fee 
varied from county to county. ‘Then, 
anyway, how could a destitute Doakes 
family afford to pay the filing fee? 
Most of such frustrating difficulties 
have been solved by the excellent work 
of the Council of State Governments. 
When a few states discovered that reim- 
bursement for relief money paid out 
locally to destitute families might be 
had from obligors in other states, sizable 
administrative offices were created to 
look after the details. The Council of 
State Governments then began to lend a 
hand. As early as 1952, it organized a 
Reciprocal Support Conference in New 
York. This was followed by other con- 
ferences in other cities. Today a Na- 
tional Conference on Reciprocal Support 
and several regional conferences are held 
each year. Judges, directors of state 
welfare offices, lawyers, social workers, 
and a few uniform-law commissioners 
meet at these conferences to discuss and 
work out solutions. The letter of the 
law comes face to face with experience 
from the field. Practically, all the 
amendments to the act in 1952, 1958, 
and 1968 were created, discussed, and 
polished before finding their way into 
the act. Thus, more details in the com- 
plaint were required by a 1952 amend- 
ment to the act. In addition, a state 
information agency was created for each 
state for the purpose of channeling the 
complaints into the proper courts and 
supplying other services. For years, the 
Council of State Governments kept up 
a campaign to do away with filing 
fees, and, today, neither the court in the 
initiating state nor the court in the 
responding state can require a filing fee 
from the person seeking relief, but the 
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responding court may require a fee to 
be paid by the obligor. In addition, 
the Council has put out a Manual of 
Procedure and a set of forms which have 
been very useful. 


REGISTRATION OF SUPPORT ORDERS 


One of the great improvements of the 
act came with an amendment in 1958 
which was further elaborated in the 
Revised Act of 1968. This amendment 
provided that support orders, once ob- 
tained from the court of one state, may 
be registered in the court of any other 
state and may be enforced there directly, 
without the necessity of a new trial. 
The obligor is given notice, and if he 
does not appear and object to the legal- 


ity of the registration, his property may ° 


be seized in execution and he may be in 
contempt of court for defaulting on his 
payments. The destitute can thus get 
` relief quickly in any state to which the 
obligor may flee. 


CONCLUSION 


What-has been the value of the recip- 
rocal-support movement? As to mone- 
tary results, there re no complete sta- 
tistics. The following statements are 
taken from the October 1966 report of 
the Council of State Governments: 


Connecticut and Massachusetts reported 
collections of over $2.5 million each during 
the year. Florida reported almost $3 mil- 
lion although only a little more than half 
of its judicial districts reported. The city 
of New York collected over $5.5 million 
dollars .... The fact that almost every 
jurisdiction reported an increase indicates 
that there has been a sizable rise in total 
collections throughout the United States. 
... The figures... presented indicate 
its value and make clear that state and 
local governments and citizens have much 
to gain by full enforcemen: of the recip- 
rocal support laws. 


In regard to nonmonetary value, the 
same source reports: 


Aside from the economic value of the act, 
it should be noted that persons familiar 
with abandonment problems feel that the 
act serves as a tool for restoring family 
relationships. When the father is located 
and begins to fulfill his support obligations 
again, it is possible for him to maintain 
some contact with his children. Many 
obligors, who deserted because of psycho- 
logical pressures, are anxious to renew this 
part of their relationship. Thus, some of 
the psychological and sociological results 
of abandonment are mitigated. 


A comparison of the plight of Mary 
Doakes, as it existed in 1900, with what 
she might experience under the Revised 
Uniform Reciprocal Enforcement of 
Support Act of 1968 will show these 
remarkable changes: 

In 1900 Mary Doakes’ lawyer had to 
abandon all help for Mary, as a practical 
matter, if he knew that Joe had gone-to 
another state and Mary was without 
funds to enable her to follow him and 
sue him. Now Mary will get relief from 
the state welfare department, which can 
conduct all proceedings for her and can 
help her to find Joe through the state in- 
formation agents or location offices in 
the state to which Joe may have fled.. 
When Joe is found, a complaint will be 
forwarded, by mail, to the state where 
he is found, and there, in a forum con- 
venient to him, he may have his “day 
in court,” and present his defenses. If 
the court finds he has a duty to support 
his family under the law of the state 
where he is, the court will render judg- 
ment against him, both for arrearages 
of support already supplied by Mary’s 
welfare agency and for continuing sup- 
port. The judgment may be enforced 
by seizure of his property or garnish- 
ment of his wages, and, if he gets behind 
in his payments, by the procedure of 
contempt of court. He may even be 
brought back to Oklahoma by extradi- 
tion and there have to stand trial on a 
criminal charge of nonsupport. 
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The act is now being extended by 
reciprocal arrangements with the prov- 
inces of Canada, so that Joe will soon 
not be able to use Canada as a haven 
of immunity. 

Hundreds of people have participated 
in the elaboration of the Revised Recip- 
rocal Enforcement of Support Act of 
1968. Those who have attended the 
conferences on reciprocal support and 
the National Conference of Commis- 
sioners on Uniform State Laws, law 


men, welfare administrators, public of- 
ficials, social workers—all have spoken, 
and what they have said has been 
weighed in'the balance of experience. 
The act has not brought uniformity in 
the obligations of support. But its en- 
forcement will keep faith with the 
mosaic of the obligations of support as 
they exist on the statute books of the 
fifty states and, in doing so, will 
save the Arberican taxpayer millions of 
dollars. 


Who Will Speak for the Child? 


By Tomas A. COYNE 


ABSTRACT: It falls to the courts to decide whose ward a child 
will be when the family unit malfunctions. The failure may 
be caused by the death, disappearance, or physical or mental 
incapacity of the mother or father. The question of custody 
also arises when parental conduct conflicts with community 
values. But, whatever the reason for the failure, the courts 
have been granted broad discretion to decide custody according 
to the “best interests of the child.” Many times, the custody 
award is made to depend on parental rights which have no 
relevance to a child’s welfare. One of. the factors which led 
to the creation of juvenile courts was a recognition that chil- 
dren need protection. Proceedings in these special forums, 
however, were not truly adversary. Recently, the Supreme 
Court of the United States has said that a child has the right 
to counsel in a delinquency hearing. Surely, if the child needs 
an advocate in a delinquency matter, his need is equally as 
great in a custody question, when the effect of the court’s deci- 
sion is to determine the child’s environment while he develops 
into an adult. 


Thomas A Coyne, J D , San Diego, California, ts an Assistant Professor of Law. He 
teaches family law at Califorma Western University School of Law, San Diego, Cali- 
fornia, and was formerly a Teaching Associate at Indiana University School of Law, 
Bloomington, Indiana. 
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HE problems facing us with regard 

to the family are often quiet, for- 
midable ones. Yet, the manner by 
which we decide custody raises difficult 
questions. Family law is a vital field. 
Though it may not command the drama 
of the newsprint devoted to student 
unrest, racism, or the generation gap, 
those matters are not unrelated to the 
way in which the state treats the prob- 
lems of the family. 


WHEN CUSTODY ARISES 


When the marital tie is severed by 
divorce or separation, the courts must 
decide what to do with children born to 
the parties of the marriage. Yet, mar- 
riages ended by court action are not the 
only situations in which questions of 
custody arise. When a child is born 
out of wedlock, the law must determine 
who is to be charged with the child’s 
care and supervision.» Furthermore, 
even if a child is born of a marriage, 
the question of his welfare can come 
before a court, though neither parent 
attempts to sever the marital relation- 
ship. A child’s parents may die or dis- 
appear, thereby making judicial super- 
vision necessary. Even when a child 
has parental supervision, it is not un- 
known for a court to interfere. in the 
family unit to protect the child’s wel- 
fare. It is now commonplace for a 
juvenile court to exercise jurisdiction 
over children when the family is dys- 
functional. For example, when a child 
is living with parents who are not will- 
ing to exercise proper care and control 
over him, a juvenile court may remove 
the child from his environment.® 


1 California provides that “the mother of an 
illegitimate unmarried minor is entitled to its 
custody.”—Cat. Crv. Cone § 200 (West 1954). 

2 Not unlike other states, California grarts 
a juvenile-court jurisdiction over “any person 
under the age of 21 years . .. who is in need 
of proper and effective parental care or con- 
trol.”-—Car. WELF. & Inst’ns Cope § 600 
(West 1966). 


Indeed, though the parents may be 
loving and in agreement about the care 
of their child, a juvenile court may still 
deprive them of custody so that the 
child can receive necessary medical 
treatment contrary to the principles of 
the parents. Moreover, the juvenile 
court may be brought into family mat- 
ters when a father and mother are of 
different religious backgrounds and each 
wants the child reared according to his 
or her own standards. 

What has been said indicates that 
there are limits to parental prerogatives 
and that the state decides just what 
those limitations will be. The state 
assumes the power to protect children 
regardless of whether the family is a 
going healthy unit, or is malfunctioning, 
or is broken. And parents still have 
much to say about how they want to 
raise their children. A child’s position 
with the law, however, is not so clear. 

A child is, of course, considered to be 
a human, and this sets him apart from 
the family furniture, pets, and other 
possessions. But a child does not pos- 
sess full legal capacity. He is a minor: 
until he attains the age of twenty-one.’ 
The child can be. subject to military 
service before he becomes an adult for 
many legal purposes. He cannot vote 
in most states, but he is held responsible 
for his torts. If a minor is a party to 
litigation, he must be represented by a 
guardian. He has no legal capacity to 
make a contract, but if he does, he may 
recover as if he were an adult.” He 
cannot give binding consent to a medi- 
cal operation before his majority.* An 
action, however, may be maintained in 
his behalf for injuries sustained by him 
before birth, and his parents may main- 

3 “Minors are all persons under 21 years of 
age.”—Car, Civ. Cope § 25 (West 1954). 

t Prosser, HanDBOOK oF THE Law or TORTS 
1024 (3d ed. 1964). 

5 CORBIN, CONTRACTS $ 6 (1963). 


6 Lacey v. Laird, 166 Ohio St. 12, 139 N.E. 
2d 25 (1956). 


36 . THE ANNALS OF THe AMERICAN ACADEMY 


tain an action for his death before 


birth.” The-point is that before the age ` 


of twenty-on=, a human being is a minor 
with certain legal disabilities.® 

From birti to age twenty-one, a child 
is constantly changing, and during this 
period, he is a ward of his parents. But 
he may also be a ward of the juvenile 
court when the state decides to inter- 
vene. The state considers itself to be 
the parent of the country and, therefore, 
responsible for all persons who lack full 
legal capacity. ‘This idea is expressed 
by the Latir phrase parens patriae. 

It has been suggested that the con- 
cept of the state acting as parens patriae 


of all childrea originated in the medieval ° 


practice whch recognized the sover- 
eign’s right fo a profitable guardianship 
of the property of incompetents. Be- 


cause of a printer’s error, the word . 


“enfant” was substituted for the word 
“ideot” in a text written by Lord Coke. 
By the time this error was corrected in 
a subsequent edition, it had become ac- 
cepted that courts of chancery had 
jurisdiction tə decide whose ward a child 
would be.® Regardless of how the 
court’s jurisciction came into being, the 
doctrine of parens patriae dates back to 
an England cf two centuries ago, and it 
has found its way into American court 
opinions.?° 


Waat STANDARDS APPLY 


Because a child does not have the 
physical properties of an adult or the 
same legal capacities, the juvenile courts 
have develoged some rules in custody 
cases to hel» them in their efforts to 
decide what is in the “best interests 
of the chilc.” Judge Benjamin N. 


T Prosser, subra note 4, at 354. 

8 California provides, however, that a person 
who is eighteen and married has the legal 
capacity of an adul:—Car. Cry. Cope § 25 
(West 1954). 

® Foore, Levz & SANDER, CASES AND MATER- 
TALS OW Famir Law 394 (1966). 

10416 Vann L. Rey. 961 n. 7 (1963). 


Cardozo, one of our most capable 
judges, had this to say about that 
guiding principle: 

The chancellor in exercising his jurisdic- 
tion .. . upon petition does not proceed 
upon the theory that the petitioner, 
whether father or mother, has a cause of 
action against the other or indeed against 
any one. He acts as parens patrias to do 
what is best for the interest of the child. 
He is to put himself in the position of a 
“wise, affectionate, and careful parent,” 
and make provision for the child accord- 
ingly... . Equity does not concern itself 
with such disputes in their relation to the 
disputants. Its concern is for the child.1? 


What the court is actually called 
upon to do is to play God with respect 
to a child. This responsibility becomes 
all the more awesome when we consider 
that there is a general rule to the effect 
that the mother and father, unless de- 
clared unfit, have the right to the cus- 
tody and care of their children.** This 
presumption of parental right to custody 
does not, of course, operate when 'a 
choice between parents has to be made. 
In that event, one parent gets custody 
even though the other is not unfit. 
However, the idea of parental right is 
a very strong factor when the choice is 
between a parent and a third person, 
and this may at times lead to unfor- 
tunate results. 

While we may recall with some nos- 
talgia the old maxim that “blood is 
thicker than water,” it may be to a 
child’s best interests not to be a ward 
of his natural parents. The ties that 
cement the members of a family into a 
unit of solidarity are not necessarily the 
result of a blood relationship; they arise 
and are formed by role-playing and by 
an intimate sharing.” 

Suppose we have a child who, at the 

11 Findlay v. Findlay, 240 N.Y. 429, 433- 
434, 148 NE. 624, 626 (1925) 

1327 C.J S Divorce § 308 (1959). 


18 Clifford v. Woodford, 83 Ariz. 257, 265, 
320 P. 2d 452, 457 (1957). 
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age of two, has a guardian appointed 
because the father, who is absent, 
assents to the appointment and the 
mother is unfit. Three years later, the 
parents of the child petition the court 
for custody of the child on the basis 
that the father has always been a fit 
person and that the mother has now 
become such. The guardian, the child’s 
paternal aunt, is a single woman of 
thirty-eight. She is a registered nurse, 
very attached to the child, and the child 
considers the aunt to be her mother. 
The guardian plans to send the child 
to college. The parents have visited the 
child infrequently and have contributed 
nothing towards her support. They 
love the child, but she apparently has 
no emotional attachment to the parents. 
The father believes that he will be able 
to see that the child goes to college. 
Who should have the child? 

A court decided that the guardian 
should keep the child because both 
parents were unfit. The factors which 
the court thought made the parents 
unfit were the infrequent visits, no con- 
tributions for the child’s support, and 
the actions and attitude of the mother 
in court.'4 

If the court had been concerned only 
with the principle of the “best interests 
of the child,” there would have been no 
necessity for it to find that the parents 
were unfit. However, the presumption 
of parental right made the question of 
parental fitness essential. 

On the other hand, if the presump- 
tion of parental right does not enter into 
the court’s decision, the best interests of 
the child will probably be measured by 
the reference of a judge to his own ideas 
of what kind of environment is best for 
a child. This would not require a judi- 
cial determination that what the parent 
is or has to offer is unacceptable. 

Consider this statement by a court 


14 Wilkins v. Wilkins, 324 Mass. 261, 85 
NE. 2d 768 (1949). 


where it was presented with a choice 
between a father and maternal grand- 
parents: 


The Bannister home [maternal grand- 
parents] provides Mark [seven years of 
age| with a stable, dependable, conven- 
tional, middleclass, middlewest background 
and an opportunity for a college educa- 
tion and profession, if he desires it. It 
provides a valid foundation and secure 
atmosphere. In the Painter home [father], 
Mark would have more freedom of con- 
duct and thought with an opportunity to 
develop his individual talents. It would 
be more exciting and challenging in many 
respects, but romantic, impractical and 
unstable.’ 


The court awarded the grandparents 
custody of the child without finding that 
the father was unfit for some more cus- 
tomary reason, such as being habitually 
drunk, immoral, or mentally ill. With- 
out the discipline of the presumption of 
parental right, a court may be tempted 
to consider itself omniscient. 

In making a decision about the best 
interests of a child, perhaps the court 
should give preference to the natural 
parents, but only when all other alter- 
natives have equal merit. Maybe then 
the blood relationship should sway the 
decision in favor of the parent. A pre- 
sumption of parental right should not 
be paramount to the best interests of 
the child. Happily, there is some 
evidence of a tendency to subordi- 
nate parental interests to the child’s 
welfare.?® 


THE RELEVANCY OF PARENTAL RIGHTS 


A juvenile-court judge is in a difficult 
position in a custody case where the best 


15 Painter v. Bannister, 258 Ia. 1390, 140 
NW. 2d 152 (1966). A California court 
awarded the father custody of the child in 
August 1968, when he refused to send his son 
back after a visit and the grandparents filed 
a court action for custody. 

16 Foster, Jr, & Freed, Child Custody, 39 
N.Y VU. L Rev. 423, 435 (1964), 
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interests of the child mean one thing to 
him, another to the father, and still 
another to the mother. In a fairly 
recent custody case in California, the 
‘ court was confronted in a divorce case 
with these facts. The mother’s religious 
beliefs included the idea that she could 
not associate with any person who did 
not belong to her sect. Her husband 
had disassociated himself from this 
group. The mother testified that she 
felt it was her duty to instruct her five- 
year-old son in her spiritual standards 
and that since the father did not sub- 
scribe to these beliefs she felt compelled 
to prevent her son from seeing his 
father. 

The court which first considered -this 
matter found that the temporal environ- 
ment available to the child in the cus- 
tody of either parent would be substan- 
tially equal and that each parent was 
fit. But that court concluded that the 
best interests of the child would be best 
served by granting custody to the 
father. On appeal, the decision was 
reversed,?7 and the mother was granted 
custody. 

It was established that the mother’s 
religion would prevent the child from 
eating in a public or private place unless 
alone or in the exclusive company of 
other members of the sect. This reli- 
gion would also prohibit the child from 
engaging in extracurricular activities at 
school, from watching or participating 
in public or private entertainment such 
as card-playing or television, from 
having toys or pets, from celebrating 
Christmas, and from reading any form 
of literature except the Bible. Though 
the higher court stated that the best 
interest of the child is the guide in 
custody cases, it said that Section 138 
of the California Civil Code required 
custody to be awarded to the mother 

17 Quiner v. Quiner, 59 Cal. Rptr: 503 


(1967), rehearing granted; dismissed by stipu- 
lation. 


when a child is of tender years and other 
things are equal. Moreover, the court 
believed that the Constitutions of the 


United States and of the State of Cali- 


fornia gave protection to the mother’s 
religious freedom. It felt that she 
could not be deprived of the custody of 
a child of tender years, other things 
being equal, where, as here, her religious 
beliefs were not immoral, illegal, or 
against public policy. The result of 
this decision is quite disturbing, for its 
effect was to take the child from custody 
granted the father in an interlocutory 


. judgment of divorce two years earlier. 


The record of this case is replete with 
what the mother and the father thought 
were the best interests of the child and 
with what the court thought when it de- 
cided that the best interests of the child 
should rest on the mother’s constitu- 
tional right to religious freedom. The 
relevancy of the mother’s constitutional 
rights to the child’s best interests re- 
mains unclear. The child was as much 
a person as his mother, and, perhaps, he 
should have been seen as having some 
rights, too. 

Another case may help to illustrate 
the complexity of custody proceedings 
when a child’s best interests are affected 
by the opposing religious views of his 
parents. ‘The Supreme Court of Wis- 
consin was called on to review a lower 
court’s decision awarding custody to the 
father The lower court had been in- 
fluenced by the mother’s testimony by 
which she had professed to be an ag- 
nostic, and it concluded that “a home in 
which a firm faith in deity is professed, 
is considered one of its foundations, is 
preferable to one in which doubt, skep- 
ticism or agnoticism [sic] is pro- 
fessed.” 1° 

A fundamental principle in Wisconsin 
custody-determinations is the rule of 

18 Welker v. Welker, 24 Wis. 2d 570, 129 


N.W. 2d 134 (1964). 
19 7d. at 136, 
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preference in favor of a mother, though 
the welfare of the child is the polestar. 
Consequently, the appellate court re- 
versed the decision on the grounds that 
a court would be warranted in denying 
a mother preference because of her re- 
ligion only when it involved beliefs 
dangerous to the child’s health or morals. 
This higher court concluded that no 
danger to the child’s health or morals 
had been shown and that it was im- 
proper for the trial court to give any 
weight to the matter of religion. The 
higher court noted in passing that the 
right to religious freedom under the Con- 
stitution of the United States included 
the right to nonbelief, Again, we see 
that a child’s future is made to depend 
to some degree on the rights of his 
parent, 

Perhaps an avenue should be open for 
someone to speak for the child. He is 
not represented by the attorneys for the 
parents. Their allegiance is to their 
chents. The child might at least be 
accorded the power to prevent his dis- 
position from depending on the rights 
of others. Maybe we are still treating 
the child as property that results from a 
marriage, and not as a human being. 


CONFORMITY VERSUS PARENTAL VALUES 


Of course, the parents may be united 
in their view of what is in the best 
interests of a child, but their opinion 
may be contrary to the orthodox view 
held by the community. Much of the 
custody litigation in this area concerns 
the refusal by parents to give their con- 
sent to medical care for the child be- 
cause the parents have religious beliefs 
opposed to such care. 

As judge of a juvenile court, what 
decision would you make with these 
facts? ‘The mother and father are Je- 
hovah’s Witnesses, and one of the tenets 
of their religion forbids blood trans- 
fusions. Their infant child has a circu- 
latory problem which is not curable; 


however, it will not be fatal if blood 
transfusions are administered. The 
parents refuse, and the child’s condition 
is critical. A petition is fled before you 
asking that the custody of the child be 
removed from the parents so that their 
consent to the transfusions will be un- 
necessary, The parents appear before 
you, and both evidence sincere parental 
concern and affection for their child. 
They urgently argue that you would 
violate their freedom of religion as 
guaranteed by the Constitution of the 
United States if you deprive them of 
custody for the purpose of giving their 
child the transfusions. If your decision 
is to deprive the parents of custody, 
then you would make the same disposi- 
tion of the case that a court actually 
made.?? 

The court reached its decision by 
finding that the refusal by the parents, 
on religious grounds, to submit their 
infant to the transfusions needed to 
save its life amounted to statutory 
neglect. Because of this finding, the 
court was able to appoint a guardian and 
to award him custody for the purpose of 
authorizing transfusions. 

But suppose you were a child in such 
a case and that you had the knowledge, 
skill, and experience to enable you to 
make a decision. The choice might very 
well be to receive the transfusion and 
live, without any regard to the religious 
beliefs of parents. 

Religion is not the only parental 
prerogative which may have to yield to 
convention. During this century, the 
universal education of children has 
gained acceptance. Yet, it is still possi- 
ble for a child to receive an education 
without the assistance of a public or pri- 
vate school. A father and mother may 
be literate though they do not meet the 
requirements specified by a state for 


20 State v. Perricone, 37 N.J. 462, 181 A 
2d 751, cert. denied, 371 US. 890 (1962). 
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teaching in public or private schools. 
Although evidencing sincere belief that 
it is to the best interests of their child 
that he receive his instruction from 
them, parents may be punished for re- 


fusing tc send their child through the - 


mass education system. Even if their 
child’s achievement level and the quality 
of his education compares favorably 
with conventionally educated children, 
the parerts may be deprived of custody 
so that the child can receive an educa- 
tion which conforms to public dictates.™ 


THe FAMILY AS A UNIT 


An inquiry into the best interests of 
a child may produce differences of opin- 
- jon when it is directed to the parents 
and to the court. And if the child him- 
self is capable of assessing his own posi- 
tion, he may have an alternative of his 
own to suggest. Such an alternative 
would merit the skill of an advocate 
who would represent the child. 


The possibility that a child may have. 


his own proposal to suggest to the court 
is an important facet of this difficult 
problem. A father and mother have 
identical twins, fourteen years of age. 
These are their only children. During 
the last year, one of the twins devel- 
oped a kidney ailment which has re- 
sulted in the permanent malfunction of 
one of his kidneys. The doctors have 
advised the parents that the disease is 


seriously weakening the child’s remain- - 


ing kidney and that no cure is presently 
known. If the disease continues, the 
child’s life expectancy is likely to be no 
more than one year. It is believed that 
a kidney transplant will cure the ailing 
twin, and the doctors recommend that 
the donor be the healthy twin. Only 
one kidney is necessary to perform kid- 
ney functions. But the removal of the 
kidney from the donor does give that 

21 Cf. People v. Turner, 121 Cal. App. 2d 


861, 263 P. 2d 685 (1953), appeal dismissed, 
347 US. 972 (1954). 


child less protection in case he should 
contract a kidney ailment. Further- 
more, any major surgery entails risk 
and can be fatal. Yet, the chance of 
survival in kidney transplants is 75 
percent when the donor is an identical 
twin, and it is less than one percent if 
another blood relative donates. 

- Both of the children know these facts 
and want to go through the transplant 
process which the doctors recommend. 
However, the parents are skeptical and 
refuse to give consent. They feel that 
the chances are slim that the operation 
will be ‘successful; that the surgery 
creates future risk for the donating 
twin; that the disease may be arrested 
without surgery; and that it would be 
immoral to give consent to an operation 
which could be fatal to one or both of 
their children.” 

If a petition were filed before you 
asking that you take custody from the 
parents so that the transplant could take 
place, you might think that not only is 
a “Solomon-like” solution impossible 
but also that a court may not be the 
proper place for this particular ques- 
tion. If the state is on one side of a 
case and‘ the parents on the other, the 
determination of what is best for a’ 
child is difficult enough. But if we in- 
troduce the child himself as a party in 
interest and the family unit as another 
party, we will complicate further what is 
already sufficiently complex. 

Not only does the child have no ad- 
vocate in a custody proceeding before a 
court, unless delinquency is involved, 
but his preference as to whose ward he 
will be is usually treated as simply one 
other factor in the total sum of best 
interests, if it is considered at all. 


THE AGE OF THE CHILD 


- Some states have, by statute, given 
the court authority to consider what the 


22 Foors, Levy & SANDER, supra note-9, at 


` 387-388, 
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child wants. In California, for example, 
a court may consider preference if the 
child is of a sufficient age to form an 
intelligent choice.** But this statute is 
not aimed at securing any right to the 
child. Its purpose is to grant the court 
the discretion to consider preference if 
the court desires to do so. Indeed, the 
way in which this preference is made 
known is, by the common practice of 
the judge, to question a child as to his 
preference of custodians.** The child 
has no advocate to assist him in this 
stage of the proceedings, or in any 
other stage for that matter. While the 
California statute does not specify the 
age which a child must have attained 
before his preference will be considered, 
some jurisdictions have set the age at 
fourteen.” But, regardless of the child’s 
age, if he is old enough to talk, his pref- 
erence and the reasons for his choice 
ought to be formally before the court. 
Custody is, however, often deter- 
mined without any consideration of the 
child’s preference. This point may be 
demonstrated by reference to an actual 
case. At the divorce of the parents, 
the custody of the children, one seven 
years old and the other nine, was 
awarded to the mother. Shortly there- 
after, the mother became ill, both physi- 
cally and mentally, and allowed the pa- 
ternal grandmother to have physical cus- 
tody of her children. The mother’s re- 
covery was slow, and the father peti- 
tioned the court to change custody to 
him. The court granted his petition 
with the stipulation that a rehearing 
would be held ten months later, after the 
children had lived with the father and 
visited with the mother. The judge 
further stated that he made the order 
for the purpose of giving the children an 
opportunity to be able to express an in- 


23 CAL Civ. Cope $ 138 (1) (West 1954) 

%41 Tue CALIFORNIA FAMILY LAWYER, 3 
15.20 (1962}. : , 

25 QOuto Rev. Cone ANN. § 3109.04 (1953). 


telligent opinion concerning their cus- 
todial future. 

By the time of the rehearing, the 
children were ten and twelve years of 
age. Despite the original statement of 
the judge that the childrén should 
voice their preference at the. rehearing, 
another judge returned custody to the 
mother without giving the children a 
voice. This decision was affirmed on 
appeal.7® Since the children were under 
fourteen years of age, the court found 
that the trial judge did not abuse the 
discretion accorded him in deciding best 
interests without the opinion of the chil- 
dren. But a child has no control over 
his age, and the reason for his preference 
may be just as valid at age twelve as at 
age fourteen. And in a situation like 
this, where the parents are divorced, 
there is no family unit to make a deci- 
sion which might conflict with the court’s 
concept of ‘best interests. Both par- 
ents, however, were represented by coun- 
sel in the case just discussed. And, no 
doubt, each attorney tried to convince 
the court that the child’s welfare would 
be benefited by the grant of custody to 
his client. 

Surely if a guardian ad litem must be 
appointed to appear for a child if he is 
a party to a civil suit, that same child 
should have a spokesman when the mat- 
ter being decided is his environment 
while he is developing into an adult. 

Not only may the child’s age deter- 
mine whether or not a court must hear 
his preference; it may shape the court’s 
decision in another way. Many states 
give preference to a mother as a cus- 
todian if a child is young or “of tender 
years,” provided that other things are 
equal. At the same time, if both par- 
ents are suitable, preference is given to 
the father if the child is older.” These 


26 Robelet v. Robelet, 130 C.A. 2d 244, 278 
P. 2d 753 (1955). 

27 “As between parents adversely claiming 
custody, neither parent is entitled to it as of 
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preferences recognize that a child is 
continually developing. If it is impos- 
sible for him to have both a father and 
a mother, at certain stages of his devel- 
‘opment it wotld be better for him to 
have a mother. At other stages, a 
father would te more beneficial. 


CHILDREN WITHOUT PARENTS 


The discuss on up to this point has 
involved custody proceedings where the 
sincere efforts df the parents to do what 
they think best for their children is 
unquestioned. But parents are human, 
-and they can err. They can also in- 
tentionally viclate the best interests of 
their minor ocfspring. They may die, 
or become inccmpetent, or even abandon 
their children In this latter circum- 
stance, the jtcvenile court is asked to 
choose a gua-dian. This means that 


neither father nor mother is available ` 


and that the court must interfere in an 
attempt to create parents. Here the 
child is probebly the only party who 
may disagree with the disposition mad 
by the court. 
The judge in a guardianship proceed- 
ing is guided by the “best interests of 
the child.” Im the absence of parents 
to choose fror., the court is often guided 
by statute as to preference. Preference 
may be in thé order: “[1] to one who 
was indicated by the wishes of a de- 
ceased parent; [2] to one who already 
stands in the position ofa trustee of a 
fund to be adplied to the child’s sup- 
port; [and] 3] to a relative.” 33 The 
child’s prefersnce may also be consid- 
ered if, as in a choice between parents, 
he is of suffic ent age to form an intelli- 


right; but other things being equal, if the 
child is of tender years, custody should be 
given to the mether; if the child is of an age 
to require educztion and preparation for labor 
or business, then custody should be given to 
the father.” C-t Civ. Cone § 138 (2) (West 
1954). 

- 28 Car. Pros. Cope, § 1407 (West 1956). 


gent preference. But do not assume 
that a guardianship proceeding is an 
advocacy proceeding because there are 
no parents to seek custody. The court 
has discretion to decide who the 
guardian will be, and there is no counsel 
to represent the child and urge a par- 


i ticular alternative before the court. 


WHEN PARENTS FAIL ` 


But, passing from those instances 
where the family unit fails to function 
because its parent figures are unavail- 
able, there are, unfortunately, many in- 
stances where the parents are available 
but their conduct violates the child’s 
welfare. Concern here is not centered 
on juvenile delinquency (though that 
problem is great and alarming), but on 
“parental neglect.” The victims of this 
conduct we might refer to as “neglected” 
or “dependent” children. Prior ref- 
erence has been made to sincere parental 
action which violates community stan- 
dards and gives the juvenile court au- 
thority to take custody away from the 
parents. But our interest here is in-the 
following type of situation. 

A husband and wife have marital diffi- 
culties, and this causes constant quarrel- 
ing between them. Their children, a 
girl seven years old and a boy nine, are 
often awakened by the shouting of the 
parents. At times, they are taken by 
one of the parents from their house in 
the middle of the night, and they sleep 
in the car with that parent, or lodge 
elsewhere, until the matter which caused 
the strained relationship is forgiven. 
On one such occasion, the mother calls 
the police and complains that the father 
has taken the children away with him. 
A policeman and a juvenile-probation 
officer are sent to locate them. The 
children are found, ill-clad and poorly 
housed, at the home of the father’s 


parents, and the probation officer takes 


them to the city guardian’s home. The 


Wao WILL SPEAK FOR THE CHILD? 43 


following morning a complaint is filed in 
the juvenile court by the state, alleging 
that the children are neglected. 

The judge enters an order placing 
temporary custody in the court until a 
hearing can be held. At the time set for 
the hearing, both parents appear and 
are represented by counsel. The hear- 
ing discloses that both parents love 
their children. They agree that what 
has occurred in the past is detrimental 
to the welfare of the girl and boy and 
that their marital difficulties may be 
beyond solution. But both testify that 
it would be to the children’s best interest 
to remain in the home. They contend 
that it is better to have the love and 
affection of the natural parents than any 
other alternative open to the court. The 
state thinks that the children are ne- 
glected, and it urges the court to place 
them in the custody of the county wel- 
fare department pending changed cir- 
cumstances in the home. If marital dif- 
ficulties continue in their past severity, 
then the state recommends that the chil- 
dren be placed in a foster home or be 
subject to adoption as the consent of the 
natural parents is not necessary for an 
adoption when the parents have been 
deprived of custody because of neglect. 
The judge talks to the children in his 
chambers and finds that they are quite 
attached to each parent. Though the 
quarreling of the parents makes the 
children sad, neither fears that the 
mother or father will intentionally abuse 
him or her, and they are anxious to 
return home.*® 

Though these parents are not provid- 
ing a satisfactory home life for their 
children, they are the authority figures 
in a family unit. Should the state 
interfere in this scheme? Suppose you 
were an attorney and that you were 
asked by the court to represent the chil- 
dren and to advocate what their best 


29 Cf. In re Douglas, 164 N.E. 2d 475 (Ohio 
Juv Ct. 1959). 


interests would be, what factors would 
you consider? 

The judge has heard counsel for the 
parents and counsel for the state. Both 
inform him what each feels is necessary 
for the children’s welfare. Traditionally, 
the role of the judge in an adversary 
system is to hear the opponents present 
the facts as they see them. The judge 
then makes a decision as a trier of fact 
and not as a finder of fact or as an in- 
quisitor. If you were the judge, would 
you not welcome an advocate for the 
children? ‘Though counsel for the par- 
ents and the counsel for the children 
might agree on certain points, perhaps 
their conclusions would, or ought to be, 
based on different factors. The judge 
would hear different points of view pre- 
sented by independent voices, and this 
might help him arrive at a wiser deci- 
sion. 

Most statutes concerned with parental 
neglect are limited in their scope to 
situations in which the child’s care does 
not meet community standards as to 
what constitutes an adequate supply of 
food, clothing, shelter, education, or 
medical care. In the situation just pre- 
sented, vary the circumstances so that 
the children are clean, well-dressed, and 
at the mansion of the father’s parents. 
In addition, alter the situation to read 
that though the parents say they love 
their children, the evidence shows that 
they are cared for by an employee. The 
parents see their children, but seldom do 
they spend much time with them be- 
cause of social engagements. The chil- 
dren think they love their parents, but 
they really do not know them. 

If you were asked to speak for the 
best interests of the children, perhaps 
you would assess the situation as one of 
“emotional neglect” and consider it as 
serious as the matters previously de- 
scribed as the usual meaning of neglect 
You might wonder whether the state 
ought to interfere with the family when 
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the neglect refers to conduct which de- 
nies the children the love and. affection 
which they need for emotional stability. 

Where a parent has acted cruelly or 
violently or battered a child, it may be 
apparent to the child, court, and state 
that the best icterests of the child dic- 
tate that custocy be removed from the 
offending party. But this does not mean 
that the child still does not need a 
spokesman. Gwen that the child needs 
to be removed, the court’s discretion, as 
to the child’s tuture is broad. If the 
other parent is fit, chances are that he 
or she will be granted sole custody. If 
that is not posible, then foster care, 
adoption, or the orphanage are the prin- 
cipal alternatives. The merits or de- 
merits of each bf these possibilities are 
not the subject of this discussion. But 
certainly a spokesman for the child would 
want to look irto all available alterna- 
tives and asses them in light of the 
interest of the ild whom he represents. 


CHANGES IN SOCIETY AND THE LAW 


Whether a cistody question is raised 
because the marital bond is intentionally 
severed, or the parental conduct does 


not conform to community standards, or. 


the parents do not function by reason 


of death or incepacity, “it is the settled | 


rule that ... 2 very broad discretion 
is vested in the trial courts” 3° to decide 
the matter. i 

The judge makes the ultimate decision 
of custody by s:andards that have been 


discussed. Though the best interest of - 


the child is the framework by which he 
reaches his decision, that seemingly 
magic phrase is filled in by other fac- 
tors: nter alia, presumption of parental 
right; the age of the child; the pref- 
erence of the child; religion; and com- 
munity values cr standards. ‘The judge 
is the one who considers these factors. 


30 Prouty v. Praity, 16 Cal. 2d 190, 191, 105 
P. 2d 295, 296 (1440). 


And one might say that when they re- 
late to the child, their reference is ‘to 
his status, that is, to his age, and not 
to any right he may have. Though the 
preference of a child over fourteen years 
of age might be brought before the 
court, it does not compare to the right 
which a parent has to follow his religion 
and still retain custody as long as his 
beliefs do not endanger the health or 
morals of the child. 

_Codifications of the standards and 
considerations in determining custody 
have been offered.24 These proposals do 
not differ much from those now found in 
most jurisdictions. Perhaps there may 
be some merit to our having uniform 
guidelines throughout the country, as 
an award of custody is never final, and 
a subsequent custody proceeding may 
be outside the state which made the 
previous award. But greater precision 
in the standards may be impossible if we 
are to preserve the necessary flexibility - 
required in an infinite variety of factual 
situations. In any event, efforts to cor- 
rect the imprecision of the standards 


` will not lead us to the area most in need - 


of improvement. 

And then there are those, some of 
them lawyers, who make serious pro- 
posals to set up a nonlegal bureau, in- 
stead of a court, to handle custody mat- 
ters. The effect of this would be to 
take away substantially from the field of 
law the responsibility for the solution of 
family problems. 

The beginning of this century saw the 
development of disciplines whose con- 
tributions have not always been appre- 
ciated or incorporated in the legal 
process. Social changes have caused a 
decline in the economic dependence of 
family members upon the family group. 
The increasing mobility of our popula- 
tion has meant that the child finds that 


81 Foster, Jr, & Freed, Child Custody, 39 
N.V.U. L Rav. 615, 628-629 & n. 143 (1964). 
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many of his educational and recreational 
needs are supplied by community insti- 
tutions rather than by the home. The 
roles of the individual members of the 
family group may be changing, but this 
does not signal the disintegration of the 
family. What signals there are might 
profitably be read by the judicial insti- 
tutions now serving the family.*? 


A RETURN TO ADVOCACY 


The juvenile court is largely a twen- 
tieth-century innovation. The attitude 
which fostered its development was one 
of benevolence. It was not an adver- 
sary proceeding in its inception, as the 
common law has known that term. A 
child before that court was not repre- 
sented by counsel who would defend him 
in a delinquency action, as would be the 
case with an adult in court on a criminal 
charge. Moreover, the child had no 
counsel to urge that the judge award 
custody in some manner because it 
would further the child’s welfare. In 
both delinquency and custody cases, the 
judge acted as the finder of fact in de- 
ciding what disposition would be in the 
best interests of the child. But the 


_ judge was authorized, and in some juris- 


dictions compelled, to ask the assistance 
of other disciplines. Psychology, psy- 
chiatry, and medicine assisted the judge 
in his fact-finding process. 

“TThough| the highest motives and 
most enlightened impulses led to a pe- 
culiar system for juveniles... un- 
known to our law,” ** the cloak of the 
Constitution has recently been thrown 
over the juvenile court when its juris- 
diction is invoked to dispose of a child 
alleged to be delinquent and subject to 
commitment to a state institution. 

The “delinquent” classification may 
be just as much the result of parental 
neglect as the “neglected” or “depen- 


82 Foore, Levy & SANDER, supra note 9, at 5. 
33 In re Gault, 387 U.S 1, 17 (1967) 


dent” child situations which result from 
lack of parental care. The child is a 
victim in both instances. But delin- 
quency means more. It means that the. 
child is alleged to have done an act 
which, if done by an adult, would con- 
stitute a crime. Or a child may be ac- 
cused of delinquency because he is ha- 
bitually truant, incorrigible, ungovern- 
able, or beyond the control of his par- 


- ents or other guardian. In this kind of 


proceeding before the juvenile court, the 
outcome may be punishment, whereas in 
a custody matter arising from neglect, 
dependence, or otherwise, the concen- 
tration is not on any offense the child is 
alleged to have committed. Nor is the 
attention focused on the child as an 
offender. 

When a determination is to be made 
as to whether a juvenile is a “delin- 
quent” as a result of alleged misconduct 
on his part, with the consequence that 
he may be committed to a state institu- 
tion, the Supreme Court of the United 
States has made the juvenile proceeding 
an adversary matter. The Court said 
that in this type of proceeding, the child 
has a right to notice of the charges 
against him; to counsel; to confronta- 
tion and cross-examination of the wit- 
nesses against him; and to freedom 
from self-incrimination.** The Court 
observed that “unbridled discretion, 
however benevolently motivated, is fre- 
quently a poor substitute for principle 
and procedure.” * 

It is true that the child in the Su- 
preme , Court case was fifteen years of 
age, and had been committed by the 
juvenile-court judge to a state indus- 
trial school until twenty-one, whereas in 
a nondelinquency matter where custody 
is at issue, there is no incarceration 
But a young child whose custody-de- 
termination is ill-considered may have to 
spend a longer period of time in an 


834 ]d at 10. 
85 In re Gault, 387 US. 1, 18 (1967) 
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environment much more detrimental 
than a school designed to rehabilitate, 

If counsel :s required in the delin- 
quency procezding, then maybe we 
should require the child to have an ad- 
- vocate in the custody proceeding. The 
role of counsel would, no doubt, be dif- 
ferent in those two kinds of proceedings. 
The attorney representing an accused 
delinquent gatters all of the facts avail- 
able which wold show that the child 
has, indeed, net done the act alleged. 
If the child has, then counsel attempts 
to secure the consequence which he 
thinks best suited for his client. At any 
rate, his inves igation may very well 
make use of the psychologist, psychia- 
trist, doctor, and social worker. Not 
only is he concerned about the mental 
and physical health and educational 
needs of the child, but he is also con- 
cerned about the parents. This may be 
relevant Lecaus2 one possible disposi- 
tion of a delingient child is the return 
of custody to kis mother and father. 
Their mental ard physical health, em- 
ployment, living conditions, and finan- 
cial state are al pertinent to the best 
interests of the child. 


Wao CAN SPEAK FOR THE CHILD? 


Let the child be a person and have 
rights in a custcdy proceeding. Make 
it a truly adversary proceeding. Give 
him a spokesman, for his parents and 
the state will have their own advocates. 
Take the fact-finding task from the 
judge and avoid -he possibility that the 
unrepresented child will suffer from the 
ebuse of discreticn which so concerned 
the Supreme Cotrt in the delinquency 
proceeding. Counsel for the youth 
would need to come to a decision as to 
the best interests of the child by ac- 


quainting himself with his client’s char- . 


acteristics. He must assess the health, 
personal, and edicational needs of the 
child, The advocate should have free 
rein to introduc: into evidence any 


medical, psychological, psychiatric, or 
juvenile-probation-department reports 
about the child or his parents, provided, 
of course, that copies are available to 
adverse parties in advance of the pro- 
ceeding and that the authors of the re- 
ports are made available for purposes of 
examination and cross-examination.** 

The child’s advocate would want: to 
know the same things about the parents 
that interest the lawyer in the delin- 
quency proceeding. If the child is 
capable of voicing a preference and 
telling why -he so chooses, the attorney 
may want to know this. Should it ma- 
terialize that there is no adverse party, : 
we might obligate the state to appear. 
This would prevent a situation in which 
counsel for the child would, in effect, be 
able to exercise the same broad, but | 
undesirable, discfetion that the judge 
has traditionally had in custody cases. 
Counsel for the state and child might. 
agree on most points, but that does not 
mean that the child needs no represen- 
tation. If the advocates inform the 
judge of the facts, then he may try 
them, and what is presented to him in 
the record must support the verdict. 

No changes in the law as to standards 
for best interests may need to be made. 
The presumption of parental right will 
probably not be paramount to the 
child’s best interest if the child has a 
spokesman. And while the religion of 
the parents may be relevant, their 
spiritual convictions ought not to de- 
feat consideration of the child’s welfare 
just because those beliefs are not dan- 
gerous to his health or morals. If the 
child has an advocate, then this person 
would have an opportunity to urge that 
the best interests of the child are 
harmed even though bis client’s health 
and morals are not threatened. 

Legal change typically lags far be- 


86 Foster, Jg., & Freep, supra note 31, at 
620. 
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hind social change. Our legal machinery 
in custody proceedings is not function- 
ing as it should. The innovation of the 
juvenile court was doubtless an improve- 
ment. It allowed the law to treat chil- 
dren differently from adults. Recogni- 
tion was given to the vulnerability of 
youth. But the broad grant of discre- 


tion to judges prevented the proceedings 
from being truly adversary. 

Although the law is aware that a 
child needs his own special forum, the 
law has not as yet been able to see that 
a child really is a person in custody 
matters, that he has rights of his own, 
and that he needs his own advocate. 


ArericaniLaws Regulating the Formation 
of the Marriage Contract 


By Rozsert F. DRINAN, S.J. 


ÅBSTRACT: American law regarding the formation of the 
marriage contract has not changed in any substantial way 
during the twentieth century. This body of law, which was 
generélly adopted from English and ecclesiastical law, is, how- 
ever, crchaic in many respects. It contains impediments and 
inducements to marriage which violate basic human rights. 
Among the several reforms which should be introduced are the 
estabishment of a nationally accepted uniform marriage regis- 
tration act, the phasing-out of marriages which are neither 
valid nor void but voidable, and a new emphasis on the rights 
of mmors and children. The most important modernization 
needed is a law to regulate the formation of marriage that 
is consistent with the law’s approach to divorce and that 
respcnds to and reinforces those moral values which are a part 
of tke consensus on marriage that exists in America. 
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Law at 3oston College Law School, and has written about this subject in many law 
reviews. He is one of the eight representatives of the American Bar Association on the 
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HE only important additions since 

1900 to that part of American law 
which regulates the formation of the 
marriage contract have been the statu- 
tory requirement, in virtually all states, 
of a premarital test for venereal disease 
and the banning in 1967 by the United 
States Supreme Court of legislative re- 
strictions on interracial ` marriages 
Almost all of the other laws regarding 
such matters as the age at which-persons 
may marry, the right of parents to ob- 
ject to an underage marriage of their 
children, and restrictions based on affin- 
ity and consanguinity have remained al- 
most unchanged during the past fifty 
years—espite the tidal waves of change 


which have transformed other areas of ` 


American law and American life. _ 
The stability (or stagnation) of laws 
regulating what society in general would 


agree is the most serious and fundamen- _ 


tal of all of the contracts regulated by 
law suggests a profound consensus in 
American society -that the state and the 
law should say as little as possible about 
who can marry whom. All would agree 
that there must be some minimal legal 


regulation of marriage but that this 


regulation is not to be inconsistent with 
the conviction that marriage is- and 
should remain the most intimate, per- 
sonal, and legally a eek oa contract 
known to the law. 


THE FREEDOM TO Marry ASSUMES 
A CONSTITUTIONAL STATUS . 


This consensus received a certain con- 
stitutional status when a unanimous 
Supreme Court, writing through Chief 
Justice Earl Warren in the Loving 
decision of June 12, 1967, stated: 


The freedom to marry has long been rec- 
ognized as one of the vital personal rights 
essential to the orderly pursuit of happi- 
ness by free men,? 


‘ 1Loving v. Virginia, 388 US. 1 (1967). 
2 Id. at 12. . 


The Loving decision ruled that the gov- 
ernment, in. the exercise of whatever 
power it might have with respect to the 
formation of a marriage, may exercise 
that power only to safeguard some 
public objective which is demonstrably 
more important than the diminution of 
the human freedom to marry a person 
of one’s choice. 

The stability as well as the emerging 
shifts of emphases in American law re- 
garding marriage during the past several 
decades can be perceived by a review of 
the following topics: 


1.. The procedures for the celebration 
of marriage inherited by America 
from the ecclesiastical courts and 
from English law, 

2. The impediments to marriage en- 
acted into law in the nineteenth 
century—many of which are today 
obsolete, 

3, The inducements to marriage which 
have long been a part of American 
law and which deserve reconsidera- 
tion, 

4, Proposals and recommendations 
designed to harmonize the law 
regulating the formalities of the 
marriage contract with the con- 
temporary consensus regarding the 
relationship of law to the forma- 
tion of the marital union. 


PROCEDURES FOR THE CELEBRATION OF 
MARRIAGE INHERITED BY AMERICA 
FROM ENGLAND 


In 1753 England outlawed all non- 
ceremonial marriages. This action ter- 
minated the possibility of legal recogni- 
tion for all common-law marriages—a 
procedure by which spouses could be- 
come married merely by an unwitnessed 
oral agreement to be man and wife and 
a public proclamation of this fact by 
cohabitation. This form, of consensual 
marriage had been recognized in Europe 
as valid but illicit by the Catholic 


A 
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Church from at least the year 1215 until 
its prohibition by the Council of Trent 
in 1563. 

England’s abolition of common-law 
marriage in 1753 did not become the 
universal law in America, where even in 
1969, some fifteen states still permit a 
common-law or nonceremonial marriage. 
Almost all American marriages, how- 
ever, are solemnized by an ecclesiastical 
or civil official, 

Virtually no qualifications are estab- 
lished by American law for the officials 
who perform marriages or for those who 
issue licenses to marry. Because of the 
absence of standards in this area, it 
` would appear that it would be more 
appropriate to call the procedure for 
securing a “license” to marry a mere 
recording or a registration of a marriage. 

The casualness and informality with 
which American law has always treated 


its marriage procedures has resulted in’ 


the phenomenon of the “‘voidable” mar- 
riage. Such a union is neither valid nor 
void but can be invalidated during the 
lifetime of both parties if one or more 
of the formalities required for a mar- 
riage have not been complied with. 
Such formalities, however, must be 
' “mandatory” rather than merely “direc- 
tory,” if they are to be sufficient to void 
a marriage. Because of all of these 
distinctions and the maze that they 
create, married persons seldom petition 
for a decree of annulment (which would 
declare the marriage void from its be- 
ginning) but seek, rather, a divorce. 


Parental objections to underage 
marriages 


The ambivalence in the law regarding 
the advisability of being strict in the 
enforcement of the law’s formalities re- 
garding marriage can be seen in the 
law’s handling of parental objections to 
an underage marriage of their child. 
The laws in effect in most states, which 


require iratai consent for marriages 
of girls under 18 or of boys up to the 
age of 21, generally grant to the under- 


-aged spouse the right to void his or her 


marriage. But only in fourteen states 
do parents have the right to invalidate 
those marriages of their underage chil- 
dren for which they had refused their 
permission.? The law óf marriage, it 
would seem, desires simultaneously to 
maximize the freedom of all to marry 
when and as they choose, as well as the 
freedom of parents and of society to 
insist .that only , responsible, well- 
matched couples be permitted to take 
on the duties of married life. In order 
to carry out these somewhat contradic- 
tory purposes, American law has per- 
petuated a series of impediments to mar- 
riage inherited from ecclesiastical and 
English law. An analysis of these im- 
pediments will show. that the American 
law of marriage embodies, unconsciously 


and perhaps reluctantly, a synthesis of 


sacred and secular elements for which, 


curiously, there exists a broad-based 


popular ‘consensus. 


4 
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IMPEDIMENTS TO MARRIAGE IN 
i AMERICAN Law 


“The least controversial of all the 
restrictions on marriage found in Amer- 
ican law are those based on consanguin- 
ity. Although reliable predictions about 
defective offspring from marriages be- 
tween an uncle and his niece, or between 
first cousins, are difficult if not impos- 
sible to obtain, laws forbidding such 
unions, presumably based on accurate 
information, hardly ever become a 
public issue. Nor is there ever any 
controversy about other restrictions on 
marriages between persons related by 
consanguinity—even though the degrees 
within which marriage is forbidden are 
taken almost verbatim from Leviticus. - 


8 VERNIER, AMERICAN Famity Laws 251 
(1931); 150 AL.R. 2nd 609 (1944). 
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Impediments based on affinity—that 
is, on legal relationships arising. solely 
from marriage—seem to be indefensible. 
These restrictions, which exist in twenty 
states and the District of Columbia,’ are 
in the laws of states almost exclusively 
in the northeastern and southern parts 
of the nation. It may be that the laws 
of these states reflect an outdated sec- 
tarian point of view predicated, appar- 
ently, on the assumption that intra- 
family harmony could be damaged if 
persons related by marriage knew that 
they could marry each other after the 
death or divorce of the spouse of the 
person deemed desirable as a marriage 
partner. 

Restrictions upon marriage which are 
based on physical or mental incapacity 
are contained in the laws of thirty-four 
states.” In several states, laws for- 
bidding marriages between persons with 
epilepsy or tuberculosis have now been 
repealed or are not enforced. The ex- 
tent to which the many statutes prohib- 
iting the marriage of any person “of 
unsound mind” are enforced is unknown. 
These laws appear to be based either on 
the assumption that a mental disease 
or defect may be transmitted to one’s 
offspring or upon the assumption that 
the state should issue a license to marry 
only to those who have sufficient mental 
capacity to be adequately responsible 
parents. Either assumption is open to 
question and, even if provable, its value 
must be weighted in relation to the 
competing ideal of maximizing the free- 
dom of everyone to marry. In this 
connection, the crucial principle for all 
thinking on the matter might be Chief 


Justice Warren’s statement in Loving. 


that: 


t Drinan, The Loving Decision and the 
Freedom to Marry, 29 Onto St. L.J. 358-398 
(1968). DRINAN, supra, Apps. A, B. and C, 
at 380-389, contains a compilation of all state 
laws on consanguinity and affinity. 

5 Jd, at 389-396. 


Marriage is one of the basic civil rights of 
man, fundamental to our very existence 
and survival.’ 


If one starts with the primacy of. each 
individual’s freedom to marry, not a 
few of the statutory restrictions on the 
right to marry would be set aside. 
Restrictions or, more precisely, man- 
datory postponements of a  person’s 
remarriage after a divorce constitute 
another and ever more important jn- 
fringement upon the right to marry. A 


‘substantial number of states withhold 


the right to remarry from divorced per- 
sons for a period which may last up to 
a year.’ Whether the state has the right 
of imposing celibacy for even a brief 
period—and for laudable purposes—is 
a good question. It would appear that 
there should be at least some judicial 
process by which a waiver of the post- 
divorce waiting period could be secured. 
This process would be particularly ap- 
propriate and helpful for persons di- 
vorced because of nonfault grounds such 
as the insanity of the other spouse. 

The one universal and apparently un- 
questioned impediment to marriage is, 
of course, the existence of a valid and 
undissolved bond of marriage. Monog- 
amy is so firmly rooted in American law 
that any exception to it or erosion of it 
seems unthinkable. On four occasions 
in the last century, the Supreme Court 
of the United States denied every claim 
of the Mormons to practice polygamy 
in the name of religion. No tendency 
to condone or to make any exceptions 
for bigamy appears to exist in American 
law. It may be, of course, that this 
“absolute” about monogamy is not 
really too difficult for anyone, since 

€ Loving v. Virginia, supra note 1, at 12. 

T See Kingsley, Remarriage after Divorce, 26 
So. Car. L. Rev. 280 (1953). 

8 Reynolds v. United States, 98 US. 145 
(1878) ; David v. Beason, 133 U.S. 333 (1890) ; 
Mormon Church v. United States, 136 US. 1 


(1890). See also Miles v. United States 103 
U.S. 304 (1880), 
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what has been called “successive mo- 
nogamy” is so readily available because 
of permissive divorce laws. 

The only premarital requirement 
added to American law during the twen- 
tieth century is the test for a venereal 
disease. Because of advances made in 
medicine, it is questionable whether the 
enormous expenses connected with the 
millions of tests of this nature, required 
each year of prospective spouses can be 
justified. But the profound reluctance 
of Americans to tamper 
minimal requirements of the law fot 
would-be marriage partners will prob- 
ably inhibit anyone from recommending 
the repeal of the requirement of an 
examination for a disease which in ex- 
treme cases may be communicable to 
children born of the marriage. 

The ambiguous and ill-drafted stat- 
utes regarding the requirements for 
those who desire to be married, accom- 
panied by a relaxed or nonexistent en- 
forcement of these laws, manifest a 
simple, and almost religious faith that 
any single person over a minimum age, 
without conspicuous incapacity, should 
be permitted to marry any person— 
however ill-advised such a marriage 
might appear to be. The acceptance of 
this attitude by most Americans is the 
result of the convergence of an uncritical 
reception in America of the English and 
ecclesiastical law of marriage, along with 
a popular acquiescence in the romantic 
notion that two persons who “fall in 
love” should be able ‘to marry and “live 
happily ever after.” 

If law ever seeks to lead, and not to 


follow, in the area of premarital require-- 


ments, the law must first create a 
climate of opinion which would accept 
the idea that America’s legal institutions 
should seek to elevate the requirements 
of marriage and to make it substantially 
more difficult for some persons to con- 
tract a marriage. There appears to be 
little if any sentiment to support that 


with the’ 


particular point of view in contemporary 
American thought about marriage. 


INDUCEMENTS TO MARRIAGE WHICH 
DESERVE RECONSIDERATION 


By a strange paradox, American law, 
which, ds has been seen, rigorously pro- 
tects the freedom of all to marry, 
nonetheless simultaneously promotes of 
induces marriages by means of laws 
designed to regulate seduction, illegiti- 
macy, and fornication. 

Thirty-six states make seduction a 
crime.” In some thirty of these states, 
the man who allegedly induced a girl to 
have illicit relations with him, on the 
strength of a knowingly false promise of 
marriage, may avoid all criminal penal- 
ties by marrying the woman who claims 
to have been seduced. It is impossible 
to say how many marriages have been 
induced by seduction laws, but, clearly, 
the mere existence of such laws creates 
a tendency to precipitate marriages. 

Statutes regarding illegitimacy and 
bastardy probably constitute an even 
more powerful inducement to marriage. 


Although, American law has made sub- 


stantial progress during the past fifty 
years in clarifying and guaranteeing the 
rights of children born out of wedlock, 
the grim fact remains that in all states 


except Arizona and Oregon, some dis- ` 


ability falls on the illegitimate child.*° 
There is therefore a strong inducement 
to marriage for a couple who have con- 
ceived a child out of wedlock. It is 
amazing, nonetheless, to note that every 
sixteenth child born in the United States 
is illegitimate.” . 

° For a list of the statutes, see Wadlington, 
Shotgun Marriage by Operation of Law, 1 


_Georcra Law Review 183 (1967) 


10For a complete review of the law of 
illegitimacy, see Krause, Equal Protection for 
the Illegitimate, 65 Mica L. R. 477 (1967). 

11 Krause, The Nonmarital Child-New Con- 
ceptions for the Law of Unlawfuiness, 1 Fam- 
ly Law Quarterly (June 1967). 
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The laws in some thirty-five states 
which make fornication and adultery a 
crime tend (at least theoretically) to 
induce marriages, in that they make the 
male party a likely object of blackmail. 
Such laws, unknown in England, are 
obviously designed to protect the integ- 
rity of marriage, but their actual opera- 
tion and their virtual nonenforcement 
raise the most serious questions as to 
the wisdom of perpetuating such laws. 

A review of the law’s restrictions upon 
and inducements to marriage clearly re- 
veals that the law seeks to impose the 
least possible regulation on the forma- 
tion of the marriage contract. The law 
has, in fact, been unable or unwilling 
to interject itself into the privacy of the 
marital institution. The Supreme Court 
of the United States spoke; almost for 
the first time, about this attitude in 
1965 when, in the Griswold case, it de- 
clared unconstitutional a Connecticut 
law banning the sale and use of contra- 
ceptives. In eloquent language, the 
Court exalted the intimacy and privacy 
which the law should extend to every 
marriage, and, on that basis, the Court 
made it clear beyond question that any 
law restrictive of the freedom of spouses 
needs an uncontestable justification, if 
it is to withstand a challenge of its 
constitutionality. 


PROPOSALS AND RECOMMENDATIONS 
REGARDING AMERICA’S LAW ON 
THE FORMATION OF THE 
MARRIAGE CONTRACT 


Although many proposals could be 
made concerning the need for premarital 
education and for the wide availability 
of marital counseling, these suggestions 
would be offered more appropriately to 
religious and educational groups than 
to the nation’s lawmakers. The latter 
group, pursuant to a broadly held con- 
sensus that the law regulating marriage 
should be minimal, manifests no dis- 
cernible inclination to have the state or 


the law decide upon the always complex ‘ 
and controversial questions surround- 
ing the regulation of the formation of 
marriage. 

American law continues to assert two 
theories, both of which the law took 
over from ecclesiastical practice. These 
theories hold marriage as, a contract 
(comparable to but distinguishable from 
ordinary commercial contracts) and as 
a status. No one has yet challenged 
the concept that marriage is a contract 
from which certain duties and rights 
automatically arise; all of the elements 
of a contract are clearly present in the 
exchange of promises made by spouses 
on the day of their wedding. But no 
little confusion exists with respect to 
the meaning of the term “status” as 
applied to marriage. The law of divorce 
has generally insisted that marriage is 


_a status or. an institution which cannot 


be rescinded or dissolved by the mutual 
desires of a married couple. The law 
has affirmed that the contract of mar- 
riage is “tripartite” with the state as 
the third party. Permission for divorce 
from the state, consequently, has always 
been required, Such permission is given 
only after the presentation of adequate 
evidence that the reasons for divorce, 
as designated by the state, have been 
met. These reasons or grounds, until 
recently, have almost always been 
based upon the fault of one of the 
parties; in every state, for example, 
adultery, cruelty, and willful desertion 
are grounds for divorce. These fault- 
grounds, however, have been eroded in 
practice, and sometimes broadened by 
statute, ;to include non-fault-grounds 
such as incompatibility, living apart for 
a specific period, and insanity. 

If American divorce law in the near 
future formally endorses the idea that 
spouses may ‘rescind their contract of 
marriage by mutual choice and without 
any allegation or proof of fault, Amer- 
ican law may well have explicitly or im- 
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plicitly rejected the concept of marriage 
as a status or as an institution. In- 
evitably, this new concept of marriage 
as a. mere contract rescindable at the 
will of the parties will have an enormous 
influence upon whatever American law 
may decide to do in order to regulate 
the formation of such a contract. For 
if the marriage contract is seen as an 
agreement between a man and a woman, 
which can be dissolved by mutual wish 
or even unilaterally by one spouse 
without fault on the part of the other 
spouse, then the law need not reassert 
and seek to implement all those safe- 
guards now present in the law, most of 
which clearly presuppose that the mar- 
riage contract is made for life, that one 
of its primary purposes is to form a 
family unit in which children can be 
educated, and that only in extreme cases 
will the state permit the dissolution of 
any marriage bond which has been 
created in compliance with all the dic- 
tates of the law. 

It can be seen, therefore, that the 
dilemmas confronting American law with 
respect to the soundest policies by which 
divorces should be granted are, to some 
extent, the same problems which Amer- 
ican law has beeh reluctant to face in 
connection with the formation of mar- 
riage. How long American society and 
American law can continue to disregard 
these basic dilemmas is hard to predict. 
But, apart from these fundamental is- 
sues of public policy which the law is 
apparently unwilling to resolve, are 
there some less fundamental, but none- 
theless important, reforms or moderni- 
zations which the law could and should 
introduce? Four such modernizations 
are here suggested: (1) the establish- 
ment of a uniform marriage registration 
_ act, (2) the enactment of laws which 
would make marriages valid or void but 
not voidable, (3) a new emphasis on the 
rights of minors and of children, and 
(4) the adoption by the law of a phi- 


i 


losophy of marriage which is based on 
those moral values which are common 
to the people of a pluralistic nation. 

(1) A uniform marriage registration 
act; Although persons applying for a 
“license” to marry may not feel any 
particular resentment at the fact that - 
the state cannot really grant permission 
or a “license” to exercise a fundamental 
human right, it would nonetheless be 
more appropriate to have a marriage 
registration-act rather than a marriage 
license law. A modern registration law, 
moreover, should be on a statewide or 
even federal basis. It should, moreover, 
be able readily to pick up impediments 
to a marriage and should provide for a 
judicial process by which a request for 
a waiver of certain impediments could 
be expeditiously granted or denied. 

The present system of securing a 
license to marry in the town where one 
resides is obviously obsolete. Such a 
system makes it almost impossible to 
prove the existence or nonexistence of a 
marriage in a nation of two hundred 
million highly mobile people. A com- 
prehensive and computerized method of 
marriage registrations would bring bene- 
fits to those whose «unións are thus 
systematically recorded,'to the children 
of these marriages, and to the 800,000 
spouses who each year secure a divorce. 
A national uniform registration of mar- 
riage might also stimulate the fifteen 
states which still recognize consensual, 
nonceremonial marriages to require reg- 
istration of all marriages—at least 
prospectively. ` 

(2) Marriages should be valid or 
void, and not voidable: A uniform regis- 
tration of all marriages would make it 
much more feasible to eliminate from 
the American law of marriage the sub- 
stantial number of marriages in which 
the spouses retain a right to void their 
marriage because of some noncompliance 
with legal procedures or formalities. 
The concept of the voidable marriage 


t 


was almost unknown in ecclesiastical law, 
since that system included a method by 
which a dispensation from some but not 
all impediments to marriage could be 
obtained prior to the marriage. The 
civil law of marriage in America, for 
historic reasons which are not clear, 
adopted the ecclesiastical law of mar- 
riage almost in its entirety but without 
its processes to grant dispensations frora 
impediments to marriage. As a result, 
certain’ marriages in America, as, for 
example, those of underaged persons 
or of dubiously divorced spouses, may be 
voided at the option of one of the parties 
to the marriage. Certainty about the va- 
lidity of all marriages is surely desirable. 
A far greater certainty about the valid- 
ity of all American marriages can be 
obtained by the enactment of laws which 
would practically eliminate the concept 
of voidability. l 

(3) Marriage law and a new empha- 
sis on the rights of minors and children: 
Despite the fact that the median age at 
which Americans marry is now the 
lowest in history, the law regulating the 


creation and dissolution of marriage 


places little emphasis on the rights of 
those under the age of twenty-one. 
The most obvious example of this defi- 
ciency is evident in the laws pertaining 
to the marriages of underaged youth. 
These laws often seem to have been 
written to protect parents rather than 
their children. The law does not pro- 
vide, for example, for a hearing to be 
granted to a minor.whose parents object 
to' his marriage. The law somehow 
assumes that an “unemancipated” youth 
(that is, ome under twenty-one or 
eighteen who lives at home and is 
financially dependent on his parents) 
has no right to be heard when his desire 
to marry is contrary to the wishes of his 


parents. Similarly, those states which - 


permit parents to prevent the marriage 
. of their underage ‘children grant no 


right to be heard to a pregnant under- 
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aged daughter who desires to marry in 
order to legitimatize her future child. 

In regulating the remarriage of those 
who have children by their former 
spouse, marriage law should also become 
more sensitive to the rights of children. 
If there is any reason which might 
justify a state requirement of a post- 
ponement of a marriage, it is the pres- 
ence of children whose rights may well 
be adversely affected if their divorced 
mother or father remarries. A clash 
between the right of a divorced parent 
to remarry and the right of this parent’s 
child to have some type of hearing on 
the question is one of the conflicts which 
Americans are not even ready to recog- 
nize, much less discuss. But teen- 
age children who, without being con- 


‘sulted, have been placed by the law in 


the custody -of their mother and who 


‘subsequently are required by the law, 


again without being heard, to live in 
a household with their mother’s second 
husband, can legitimately complain that 


_ the law of marriage treats children as 


persons without rights and with lives 
whose disposition depends almost en- 
tirely on the marital successes or fail- 
ures of their parents. It is therefore 
not impossible that the law will soon 
confront a challenge brought by young 
people who have not been heard in ju- 
dicial proceedings settling their custody 
and who have absolutely no option ex- 
cept to acquiesce in the remarriage of 
their custodian parent and to continue 
to live in the same household with their 
stepfather. It may seem unthinkable 
to suggest that such young people 
should have seme right to be heard on 
matters which affect their life so pro- 


foundly. But it must be at least recog- 


nized that a whole new and vast class 
of youths bave been created by easy 
divorce, a group profoundly affected— 
for better or for worse—by the law’s 
attitude that any validly divorced 
adult should, regardless of his or her 


ad 
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existing commitments to children or to 
aù ongoing family, be entitled to 


marry with the same absolute ease as. 


do persons who have never been married 
before. It will be seen, therefore, that 
the “hands-off” attitude of the law with 
regard to the formation of the marriage 
contract has profound and unexplored 
consequences when it is automatically 
extended to all prospective spouses re- 
gardless of their previous marital history 
or their obligations to children by 
previous marriages. 

American law during the past few 
decades has been increasingly sensitive 
to rights of children who are born out 
of wedlock or are adopted or retarded or 
delinquent. A whole new class of chil- 
dren is beginning to attract the 
Jaw’s attention——the children of divorce. 
Whether an adequate response can be 
made to the needs and rights of these 
children without some change in the 
law’s attitude of permitting a second 
marriage with the same liberality as a 
first marriage remains to be seen. But 
if any substantial change in the law’s 
traditional attitude of permissiveness 
with regard to the formation of almost 
all marriages is to occur, it seems safe 
to predict that it will have application 
only to the remarriages of divorced 
persons with minor children. 

(4) Toward a philosophy ‘of law 
based on moral values generally accepted 
by a pluralistic nation: It is possible 
that the contemporary satisfaction and 
consensus with regard to the law’s mini- 
mal tegulation of marriage may continue 
for an indefinite period of time. Con- 
victions about the indispensability of 
monogamy, coupled with the desirability 


of maximum human freedom concerning - 
after all, central to` 
A legal system based. 


Marriage, are, 

Western culture. 
on these two principles may go on for 
a long time after the religious bases of 
these principles have been discarded. It 
would appear, however, that the con- 


n 
anat 


cepts and procedures which the Ane 


‘ican law of marriage continues to em- 


ploy, almost all of which had their 
origin in ecclesiastical canon law, may 
tend eventually to break down, because, 
in the nature of things, they’ cannot 
reflect the reality or regulate the sub- 
stance of modern marriage and divorce. 

If it becomes necessary for the Jaw 
to adopt a new approach to marriage; 
the crucial question will be the choice 


` of those moral or social values which 


the law should: primarily emphasize. 
One could select as a point of departure, 


for example, -the idea that the law of | 


mdrriage should .concentrate on the 
prevention of the birth of defective or 
retarded infants. With the coming ex- 
plosion of knowledge in genetics, it may 
be possible, as never before, to achieve 
such an objective: the consequent re- 
strictions on the freedom to marry 
are clear. ies 

If, on the other hand, one assumes 
that the law should seek to prevent the 


_ marriages of persons who are clearly 


ill-suited for each other and whose union 
will almost certainly end in disaster, 
the conclusions -of the sociologists of 
marriage would become the major prem- 
ise of the law. If one adopts a theory 


that only those marriages should be 


permitted which give promise of pro- 
viding a suitable family life for chil- 
dren, then a different major objec- 
tive ‘would be the primary purpose of 
the law. 

No one of these theories or even any 
combination of. them will necessarily 
furnish a ‘philosophy of marriage law 
which will be satisfactory to all of the 
significant elements of American society. 
But it is ever more important to formu- 
late and to discuss the role of law in 


` establishing guidelines for the institution 
.of marriage. Although laws in America 


concerning the formation of the mar- 


riage relationship appear not to have 


changed nee ne the twentieth 


U 


AMERICAN Laws REGULATING THE MARRIAGE CONTRACT 57 


century, the ambiguous approach of the 
law to the question of the extent to 
which easy divorce should be accessible 
indicates that the law in America may 
be required, perhaps sooner than anyone 
anticipates, to formulate an approach to 
marriage which reinforces those values 
to which most persons adhere, but also 
to set forth some challenging and 


` 


controversial principles’ designed to pro- 
tect the eroding solidarity of marriage 
as an institution. If American law is 
to be successful in developing a new 


_law of marriage for the citizens of a free 


and pluralistic society, the time has 
come to rethink and rewrite the archaic 
statutes by which marriage is regulated 
in modern society. 
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HE problem of illegitimacy is in the 

foreground of our present concern 
with the poverty problem. The rate 
and number of illegitimate births have 
increased continuously. The national 
average recently stood at one in fifteen 
live births, and the annual total stood 
at approximately 300,000 In some 
urban areas, illegitimacy reaches 50 per- 
cent;? in many it is moving above 40 
percent.*, Proposed solutions in the 
public sector range from prevention to 
punishment, from education for birth 
control to criminal and similar penalties 
for illegitimate parents. Little thought 
has been directed to the mere symptom 
of the social malaise, the fatherless 
welfare child. Constructive new ap- 
proaches are needed here. However, 
quite aside from necessary efforts in the 
public sectors, progress must be made in 
the private sector. 
is to provide to the illegitimate those 
private resources that ought to be avail- 
able to give him an even start in life. 
These resources are his parents, espe- 
cially his father. Although this will not 
immediately do much for the under- 
privileged illegitimate, it is an important 
facet of the problem. If public relief 
must alleviate some of the worst aspects 
of illegitimacy, the relief that is the sub- 
ject of this paper must take over where 
the sphere of welfare ends. 

This is a particularly auspicious 
moment to deal with the subject of 
illegitimacy. ‘Traditional rules that for 
centuries have relegated the person of 
illegitimate birth to a form of second- 
class citizenship are suddenly under a 


1See U.S. News and World Report, Oct. 2, 
1967, at 84; U.S. Der’r. or Hearre, EDUCA- 
TION, AND WELFARE, TRENDS IN ILLEGITIMACY, 
UNITED Sratrs—~-1940~-1965 (1968). 

3 New York Times, July 1, 1967 (Central 
Harlem). 

3 See US. Orrice or Porrcy PLANNING AND 
Researcu, Dep*r. or Lanor, THe Necro FAm- 
my: THe Case ror NATIONAL Action 9, 19 
(1965). 


_ future. 


Here the purpose 


cloud, because the United States Su- 
preme Court recently held that discrimi- 
nation on the basis of illegitimacy is 
unconstitutional.* Although this hold- 
ing involved the illegitimate child’s 
rights relating to its mother, it may be 
expected that it will be extended to the 
father-child relationship. If so, there 
is, in 1969, no American law of illegiti- 
macy. There is only a past and a 
But if the old rules are in 
doubt, new rules have not yet evolved. 
For this reason, this article will seek to 
point the direction which the law of 
illegitimacy is likely to take, as well as 
present the law as it remains on the 
books of most states.° The latter will 
provide a necessary introduction to the 
future. 

What that law is, is not always clear 
or easily ascertained. - More than fifty 
sovereign jurisdictions have had their 
own say on the subject. While some 
general conclusions may be drawn, the 
range-of American states includes those 
which deny the illegitimate any claim 
on his father, as well as those that have 
abolished the concept of illegitimacy. 
Even within one jurisdiction, the law 
often does not stand out with clarity, 
but is an uncertain mixture of old 
English common law tempered with oc- 
casional flashes of modern thought— 
limited, narrow statutes which are di- 
rected at selected aspects of illegitimacy. 
Few states have undertaken a compre- 
hensive review of their position on 
illegitimacy. i 

The origin of the American law of 
illegitimacy lies deep in England’s past. 
There, the bastard was nobody’s son, 
not even his mother’s. A limited duty 

t Levy v. Louisiana, 391 U.S. 68 (1968); 
Glona v. American Guarantee & Liab. Ins. Co, 
391 US. 73 (1968). 

5 Current American Jaw is discussed and 
documented in Krause, Bringing the Bastard 
into the Great Society—A Proposed Uniform 


Act on Legitimacy, 44 Tex. L. R 829, 841- 
858 (1966). 
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of support was put upon the parents in 
_ 1576, less to benefit the child than to 
relieve the public of a welfare problem. 
With this, the law rested. Two hun- 
dred years ago, William Blackstone 
said: “And really any other distinction 
[between-a bastard and another man], 
but that of not inheriting, which civil 
policy: renders necessary, would, with 
‘regard to! the innocent offspring of this 
parent’s crimes, be odious, unjust, and 
cruel to the last degree.” But Black- 
stone was well ahead of his time; 
many other distinctions remain law to 
this day. 

Two major types of legislation affect- 
ing illegitimacy maybe identified in 
current law. Both seek to benefit the 
child; both are concerned with reducing 
the common-law disability. One type of 
legislation reduces the instances in which 
a child is born illegitimate—simply by 
limiting the definition of illegitimacy or 
by permitting legitimation after the 
child’s birth. A second type of legisla- 
tion alleviates specific hardships. 


,“DEFINITIONAL” RELIEF 


The definition of illegitimacy is tied 
to the' marriage status. It usually in- 
volves the fact that the child was born 
out of wedlock and has not been legiti- 
mated, sometimes includes a reference to 
the time of conception, and excludes 
from legitimacy those children born to a 
married mother in circumstances where 
the husband could not have been the 
father. Terms such as “illegitimate” or 
_ “child born out of wedlock” are slowly 
` supplanting “bastard” for obvious rea- 
sons, although there was a time when 
“hastard” neutrally identified the status 
of illegitimacy—of which William the 
Bastard, the conqueror of England, was 
proud. Furthermore, discrimination be- 
tween types of illegitimates, while once 
forced by law, has largely given way 
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to a more enlightened attitude which 
does not distinguish among “adulterine,” . 
“bigamous,” “incestuous,” and simple 
bastards. Residual discrimination re- 
lates primarily to the question of legiti- 
mation-—an adulterine, bigamous, or 
incestuous bastard being more difficult 
to legitimate or, indeed, being incapable 
of being legitimated. Some discrimina- 
tion against issue of unions involving 
partners of different races continued late 
in some regions, mostly in the South, 
but would seem to be prohibited under 
recent United States Supreme Court 
decisions. 

“Definitional” relief primarily has 
operated on the definition of “born in 
wedlock.” Whereas the common law 
denied legitimacy to the child of a void 
union, and would consider legitimate 
only the offspring of a voidable mar- 
riage, many states are agreed today that 
the child of almost any alliance that 
resembles a formal marriage is entitled 
to legitimate status. A large area of 
potential illegitimacy has thus been 
eliminated. This may cover children of 
parents whose marriage did not meet 
the test of legality by reason of their 
failure to comply with formal or sub- 
stantive requirements such as health 
checks, consent of a parent’s parents, 
and similar details, or because of legal 
disabilities of a parent, such as a con- 
tinuing prior marriage (bigamy), con- 
sanguinity (incest), nonage, idiocy or 
insanity, and the like. 

In addition to this type of legisla- 
tion which declares an otherwise in- 
valid marriage valid for the purpose of 
legitimating issue, statutory provisions 
Jegitimating potential illegitimates have . 
operated in a number of other situa- 
tions. Nearly every state has provisions 
that, automatically or through acknowl- ° 


-edgment or recognition on the part of 


the father, legitimate an illegitimate child 
upon the marriage of his parents. Simi- 
larly, the parents’ divorce prior to the 


~ 
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birth of the child normally does not 
affect the legitimacy of the child, if the 
child is born within a certain period 
after the divorce. Special provisions 
sometimes legitimate the issue of a 
“common-law marriage,” or provide that 
a child conceived out of wedlock is 
legitimate if his parents marry prior to 
his birth, or proclaim that a judgment 
in a paternity- action establishes equality 
with legitimate children of the same 
parents. 

A further aspect of the definitional 
minimization of illegitimacy involves the 
children of married women. In the 
laudable interest of stabilizing family 
relationships, there is almost universal 
acceptance of a strong présumption of 
legitimacy of children born in wed- 
lock. ‘This presumption is rooted in 
case law but also has found statu- 
tory expression. Some states employ 
a conclusive presumption of legiti- 
macy, prohibiting a showing to the con- 
trary even if, for example, a white 
husband is held responsible for his 
white wife’s part-Negro child or if blood 
tests clearly show that the husband 
could not have been the father. Many 
other states make such a rebuttal very 
difficult by requiring proof of actual 
impossibility of the husband’s paternity. 

An altogether new problem has been 
raised by the expanding utilization and 


acceptance of artificial insemination. 


Statutory treatment of the question has 
been scant, and the courts have not pro- 
vided a solution. In cases where a child 
has been conceived with the consent of 
the husband by artificial insemination 
from a donor other than the husband, 
judicial treatment has ranged from the 
sensible holding that the resultant child 
is legitimate to the remarkable extreme 
of branding the child a bastard and the 
mother an adulteress. 

“Definitional” relief has operated in 
one other area. The parents, particu- 
larly’ the father, have been given the 


i 
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opportunity to accept responsibility for 
their illegitimate child by voluntary ac- 
knowledgment. In terms of their opera- 
tion, these statutes vary widely. They 
range from procedures resulting in full 
legitimation, thus providing equality 
with legitimate children, to arrange- 
ments of “partial” legitimation, usually 
in support and inheritance matters that 
go no farther than the judgment in the 
typical paternity action. 

As already indicated, most states 
permit full legitimation to be accom- 
plished through the marriage of the par- 
ents of the illegitimate child, although 
numerous states even then require the 
father’s specific aknowledgment. Other 
means of legitimation include the formal 
acknowledgment of an illegitimate child, 
which usually has to be in writing and 
witnessed and sometimes must be exe- 
cuted before a notary, other official, or 
court. The admission of an illegitimate 
child into the family, and other acts or 
events tending to show a voluntary 
acceptance by the father of his illegiti- 
mate child, also accomplish legitimation 
in some states. Where a child is 
legitimated, property interests vested 


‘in others prior to legitimation are not 


affected. 

The “definitional” statutes have pro- 
vided broad relief simply by defining as 
“legitimate” large categories of children 
whose status otherwise would or might 
have been illegitimate. This type of 
legislation is obviously very effective, 
but it applies only to a portion of 
all cases. 


LEGISLATION THAT REDUCES THE - 
BURDEN OF ILLEGITIMACY 
SUPPORT 


- A proceeding for the ascértainment of 
the illegitimate father now exists in the 
law of most states in the form of the 
“bastardy” or “paternity” action. The 
action evolved as a quasi-criminal 
action, and was originally designed to 


N 
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help the welfere authorities, upon whom 
would fall the burden of supporting the 
illegitimate child if the father could not 
be held respcnsible. Statutory regula- 
tion of this action is widespread, but 
usually of limited scope. While this 
action markec the first major improve- 
ment in the status of the illegitimate, 
it has remained substantially unchanged 
for centuries; the primary, and often 
only, objectiv2 of the proceeding is to 
charge the father with the duty to 
support his il-egitimate child. 

The typical paternity statute provides 
that an actim to establish paternity 
may be brought by the mother, some- 
times in the mame of the state. At this 
early point, however, the statutes part 
company. A large group permit the 
action to be brought by interested public 
welfare authctities, usually with the 
qualification chat the child must be 
likely to become a public charge or was 
born in a state institution. Some stat- 
. utes provide “or paternity suits to be 
brought by ary charitable organization 
that has an interest in the matter, or by 
any person having legal custody of the 
child, or by ¿ny interested person, or 
by any person having knowledge of the 
facts. Specifiz clauses often authorize 
suits to be breught by the child or his 
representative (sometimes only where 
the mother has.died), or by the father, 
or by the mother’s parents. Some stat- 
utes specifical y permit a suit to be 
brought during the pregnancy of the 
mother. ‘The larger number, however, 
postpone the suit until the mother has 
given birth tc the child. Sometimes 
there is a specific time-limit for the 
bringing of the suit, typically from one 
to four years efter the birth. 

The questior. of evidence that may be 
received in paternity proceedings is not 
answered at al uniformly. The results 
of blood tests may be admissible only 
within the discretion of the courts or 
only where they show that the putative 


father definitely is mot the father, or 
only in combination with expert testi- 
mony. In some states, blood tests are 
given conclusive effect if they rule out 
paternity. An open admission by the 


. father in court, or a statement from the 


father under oath, may be adequate evi- 
dence; other states permit the mother’s 
statement to be discredited by corrobo- 
rated testimony concerning other sexual 
relations at the critical time. Evidence 
of the accused’s good character prior to 
the accusation may be permissible, but 
it may be rebutted. Many states pro- 
vide specifically that the rules of evi- 
dence are to be the same as in civil 
cases. Other courts apply criminal pro- 
cedures. Some statutes specifically per- 
mit the parties to be witnesses, and 
some of these provide expressly that 
they cannot be compelled to testify. 
Seemingly leaning on the ancient belief 
in the relationship between truth and 
torture, Hawaii permits accusations 
made by the mother in time of travail 
to corroborate her testimony. 

The judgment in a paternity suit 
normally includes an order against the 
father for the support or maintenance 
of the child. An exceptional provision 
allows the child to be legitimated in the 
paternity action. Many statutes pro- 
vide that the mother must assist in 
providing support. Usually, in addition 
to the child’s support, the cost of the 
mother’s confinement and other expenses 
in connection with her pregnancy are 
allowed, as are her expenses in prose- 
cuting the paternity action, sometimes 
including counsel fees. 

Interesting questions arise in connec- 
tion with the scope of the support obliga- 
tion, such as the level at which the child 
must be maintained, which usually is in 
the court’s discretion but is sometimes 
fixed by statute. Of interest also is the 
age until which support must continue, 
ranging from twenty-one to eighteen, 
sixteen, or fourteen, or to such point 
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of time when the child is likely to be 
able to support itself, or for a period 
not exceeding. six years. The period 
prior to judgment for which support and 
similar. payments. may be awarded 
ranges from four years, in Kentucky, to 
such proportion of expenses already in- 
curred as the court deems just. There 
also are provisions that award the cost 
of support from the time of birth, and 
others that limit it to one year next- 
preceding the action. Elsewhere, the 
support obligation extends beyond the 
father’s death, with the proviso that 
the child cannot take more than if he 
had been an heir. Whether the support 
obligation extends to ‘higher education 
is in doubt. A number of statutes 
provide that a judgment in a paternity 
action establishes equality with legiti- 
mate offspring of the father. 

Periodic support payments are gen- 
erally ordered, but lump-sum settle- 
ments may be permissible. Normally, 
all voluntary settlements and compro- 
mises require official approval, given 
either by the court or by the state’s 
attorney. The support obligation is en- 
forced through the contempt power of 
the court or through criminal provisions 
which make it a misdemeanor to default 
on support payments. The penalty may 
be a fine or imprisonment or both. 
Statutes requiring the father to give 
bond, or permitting the court to require 
bond or security or to attach his wages, 
are not uncommon. 


INHERITANCE 


At common law, the bastard inherited 
from no one. His relationship to his 
mother usually being beyond doubt, 
statutes have provided in nearly all 
states that in matters of inheritance, the 
illegitimate occupies the same position 
with respect to his mother as a legiti- 
mate child. However, in most states, 
the illegitimate child cannot inherit 
from his father, other than by will. A 


number of states have enacted statutes 
permitting the illegitimate child to in- 
herit from his father as if the child were 
legitimate’ <A substantial number of 
states provide that if the father subse- 


quently marries the mother and ac- 


knowledges the child, the child may 
inherit. Others would give the same 
effect to the judgment in a paternity 
suit. Mere acknowledgment or recogni- 
tion, sometimes in writing and before a 
competent witness, may suffice to give 
the child the capacity to inherit. The 
father’s admission of paternity in open 
court may have the same effect. 

The next question is whether the il- 
legitimate child may inherit from his 
maternal and paternal ancestors and 
collateral kindred. ‘The answer is that 
statutes permitting inheritance from the 
mother’s family are far more frequent 
than those permitting inheritance from 
the father’s side. 

As to inheritance from the illegitimate 
himself, there is no question about his 
own issue. If he has no issue, the 
mother and her line will usually take, 
and there may be a specific prohibition 
against the father and his line. Less 
common are provisions permitting the 
father to inherit and statutes passing 
property from the illegitimate to the 
father’s family. 


CUSTODY, AndETon, AND VISITATION 


In general, the mother of the illegiti- 
mate child is entitled to its custody if 
she is a suitable person. Some statutes 
specifically provide that the mother is 
entitled to the services and earnings of 
the child. ‘If she should be found to 
be unsuitable, the court may award 
custody to the father or to another suit- 
able person. Similarly, control over the 
adoption of the child usually remains 
with the mother, whose consent alone 
is required before the child may be 
placed with adoptive parents. If the 
mother is very young, her parents or 


% 


64 THE ANNALS OF THE AMERICAN ACADEMY 


guardian must consent. If. the mother’s 
parental rights have been judicially 
terminated cr she has relinquished the 
child for adoption, or she has abandoned 
it, then she is concerned in the matter 
no longer. The father may be heard on 
the question of adoption where the child 
has been lesitimated or acknowledged, 
or even where the father has adequately 
contributed zo the support of the child, 
or where pa-cernity has been established 
by a court. The unmarried father may 
be specificaly permitted to adopt the 
child. Witk respect to the father’s right 
of visitation, specific statutory direction 
is scant. Jo some states, the father is 
not permitted a right of visitation, even 
if he ss the child. 


BIRTH EECORDS AND THE NAME 
OF THE CHILD 


In nearly all states, the child has the 
right, upor legitimation through the 


the absence of a ‘subsequent marriage 
between his parents. 


STATE AND FEDERAL “WELFARE” LAWS 


State and federal “welfare” laws often 
tie a child’s eligibility for benefits to a 
father who is primarily covered by the 
legislation in question. Examples on 
the state level are workmen’s com- 
pensation laws and wrongful death 
acts.‘ Workmen’s compensation laws, of 
course, provide protection for depen- 
dents of persons injured or killed in 
industrial, accidents. Wrongful death 
acts abrogate the common-law rule 
under which tort’ actions died with the 
victim, and allow the victim’s depen- 
dents to be compensated. A growing 
number of such enactments provide, or 
have been interpreted to mean, that the 
illegitimate child is entitled to the rights 
of a legitimate child. However, in many 
states, illegitimate children of a covered 


marriage of his parents or otherwise, to „father remain ineligible for benefits 


have his birth records changed so as 
to delete «ny reference to his former 
illegitimate status. Often the father’s 
acknowledgment is required in addition 
to the marriage. In a number of states, 
birth certiicates may be amended or 
new certificates may be issued when 
paternity 6 established; or where pa- 
ternity is clear, the birth record will 
show the father’s name. Sometimes it 
is provided that any new certificate that 
is issued may not be identified as 
amended, Similarly, to prevent the in- 
formation zhat a child was born illegiti- 


mate from becoming generally available, 


it often is specifically provided that all 
official proceedings must remain confi- 
dential. This rule often is applicable in 
adoption proceedings, where no papers 
may show the status of the child, and 
where a-mew birth certificate may be 
issued ‘upen adoption. Uncommon are 
provisions permitting the illegitimate 
child. to bear his father’s name, in 


under these laws.’ Moreover, until the 
United States Supreme Court decided. 
this very issue otherwise in 1968, in 
Louisiana, a dependent, illegitimate 
child was not entitled to receive tort 
damages for the wrongful death of his 
mother | i 

Under federal statutes providing 
benefits for children, eligibility for bene- 
fits is often derived through the child’s 
father, who has “earned” the benefit by 
membership in a given class or other- 
wise. These federal statutes include the 
Longshoremen’s and Harbor Worker’s 
Compensation Act, the Foreign Service 
Act, various items of veteran’s legisla- 
tion, the Social Security Act, the Fed- 
eral Death on the High Seas Act, the 
Federal Group Life Insurance Act, the 
Copyright Act, and the Jones Act. 
These statutes are not consistent in 
whether or not they provide benefits for 
illegitimate children. More recently, 
federal welfare laws (especially the So- 
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cial Security Act) have moved toward 
eliminating discrimination against the 
illegitimate, but considerable deference 
to state policy in the field of familv 
relations remains and this usually spells 
a disadvantage for the illegitimate.’ 


‘THE FUTURE 


The over-all picture that emerges is 
that present law is a patchwork of con- 
fusion. If it is clear that our law has 
given some help to the child whose 
parents neglected to get married, even 
while helping the child many of these 
laws have had the effect of perpetuating 
the disadvantageous legal position of the 
illegitimate. This doesnot refer to the 
fact of not baving a family. This refers 
to the disadvantages that are imposed 
by law on the illegitimate, but that are 
not imposed on the legitimate child of 
divorced parents, 

Why has -our law made this harsh 
distinction between these two types of 
children—both without a family? The 
answer is rooted in a long history of 
social and religious prejudice, a history 
that may have come to an end with two 
recent United States Supreme Court 
decisions which used the Equal Protec- 
tion Clause of the Fourteenth Amend- 
ment to the United States Constitution 
to equalize the legal position of legiti- 
mate and illegitimate children vis-a-vis 
their mother in terms of wrongful death 
claims against tort-feasors (Levy v. 
Louisiana ® and Glona v. American Guar- 
antee of Liability Ins. Co?). 

In their immediate extension, these 
decisions should eliminate the few re- 
maining legal distinctions between legit- 
imate and illegitimate children in their 
relation to their mother. If this -were 
the only. meaning of thése cases, they 


™See Krause, Equal Protection for the Il- 
legitimate, 65 Mice. L. R. 477, 480-482 
(1967). 

8 Supra, note 4. 

® Supra, note 4. J 
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would not be important. The interest- 


ing’ point of these cases, therefore, is 
whether they will be extended to the 


‘fatker-child relationship. 


First returns on this question are now 
in. Two state courts have contradicted 
each other. On the appealing issue of 
the illegitimate child’s right of support 
from his father, the Ohio Supreme 
Court?® has denied and the Missouri 
Supreme Court * has granted the child’s 
claim. 

Which case is right? Starting from 
the premise that the United States 
Supreme Court held unconstitutional 
laws which discriminated against the 
person of illegitimate birth in his rela- 
tionship with his mother because there 
is no rational legislative purpose that 
justifies such discrimination—to what 
extent may the rationale be carried over 
to the father? To find the answer, we 
must look to the purpose of laws dis- 
criminating against illegitimates. Is 
there one legislative purpose applicable 
to discrimination in regard to the rela- 
tionship between mother and child and 
another applicable to the father and 
child? What did Louisiana have in 
mind with its statutory scheme discrimi- 
nating against the illegitimate? 

Seeking to justify the statute, the 
Louisiana court that decided the Levy 
case had held that “denying illegitimate 
children the right to recover in such a 
case is actually based on morals and 
general welfare because it discourages 
bringing children into the world out of 
wedlock.” 1? In its brief, the state 
of Louisiana had outlined a related, 
broader justification for the statutory 
scheme that discriminates against the 
illegitimate: 


10 Baston v. Sears, 15 Ohio St. 2d 166, 239 
N.E. 2d 62 (1968). 

11 Rose v. Rose, 37 U.S.L.W. 2156 (Sept. 17, 
1968). 

12 Levy v. Louisiana, 192 So. 2d 193, {95 
(1967). 
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Louisiana’s parposes in this area are posi- 
tive ones; the encouragement of marriage 
as one of the most important institutions 
known to lw, the preservation of the 
legitimate fanily as the preferred environ- 
ment for socializing the child, and the 
preservation of the security and certainty 
of property ~ights linked with family status. 
... Since marriage as an institution is 
fundamenta to our existence as a free na- 
tion, it is the duty of the State of Louisi- 
ana to enceurage it. One method of en- 
couraging marriage is granting greater 
rights to -egitimate offspring than those 
born of extra-marital unions. Superior 
rights of egitimate offspring are induce- 
menis or incentives to parties to contract 
marriage, which is preferred by Louisiana 
as the setting for producing offspring.?® 


Encouraging marriage is a valid legis- 


lative pu-pose. The fault in Louisiana’s . 


argumen. lies in the constitutional re- 
quiremert that a fair connection exist 
between a statute and a valid purpose, 
between. the status of the illegitimate 
child umder the law and his mother’s 
(or father’s) conduct. If there is any 
connecton, it lies in the expectation 
that a Dotential illegitimate mother will 
be so concerned about the treatment 
tnat awaits her child at the hands of 
the lav- that she will adjust her conduct 
accord_ngly. The illegitimate birth rate 
tends to show that it is not rational 
70 assume that potential illegitimate 
mothers are guided by this. But even 
if the-e were an effective relationship, it 
woulc not be permissible to punish an 
innocent nonparty for someone else’s 
unde:.irable conduct. Justice Douglas 
held the discrimination “invidious” be- 
cause “no action, conduct, or demeanor 
of [the illegitimate children] is possibly 
relevant:to the harm that was done the 
motier.” In his concurring opinion in 
another recent case, Justice Douglas 
expressed this point even more cogently 

1€ Brief amicus curiae of the Attorney Gen- 


' eral State of Louisiana 4-5, 7-8. (Footnote 
om3ted.) 


when he compared the stigma of illegiti- 
macy to the “archaic corruption of the 
blood, a form of bill of attainder.” 1 

Is there any reason 'to consider the leg- 
islative purpose of encouraging marriage 
any more valid when it is related to 
legal discrimination in the illegitimate 
child’s relation with his father than 
when related to the mother? Hardly! 
Indeed, the law’s failure to impose a 
substantial economic burden on the: il- 
legitimate father may be mare likely to 
encourage illegitimacy than to encourage 
marriage. 

There would seem to be’only one fac- 
tor that seriously differs as to the father. 
This is the problem of ascertaining pa- 
ternity, which .remains the irreducible 
minimum relevance of birth out of wed- 
lock. In older days, this was thought 
to justify inferior inheritance rights for 
the illegitimate. But, properly, this 
point belongs into the realm of proof. 
If there is proof, there is no problem. 
If there is no proof, no obligation should 
be imposed. Of course, the paternity 
action provided by our law leaves much 
to be desired—in its relation to crimi- 
nal Jaw, in its widespread lack of ap- ° 
preciation for scientific fact,“ and in 
the prejudicial atmosphere that the jury 
system often fosters in this context. 
There is room for doubt and reason for 
concern, if the percentage of convictions 
in paternity cases reaches 95 per cent 
in a typical metropolitan county.*® 
However, the shortcomings of the pa- 
ternity action in so many states consti- 
tute an argument, not against providing 
the substantive rights that are the 
illegitimate’s proper claim, but against 
the present methods of ascertaining 
paternity. 

1¢ King v. Smith, 392 U.S. 309, 336 note 5- 
(1968). 

15 Krause, Equal Protection for the Ilegiti- 
mate, supre note 7, at 491, note 58. 

16 Glazer, Blood-Grouping Tests in the 


Proof of Non-Paternity, 33 Mics. Sr. BJ., 
No. 1, at 12, 17 (1954). 
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In sum, there can be little doubt that 
the Missouri Supreme Court’s holding 
was correct. Much of the legally im- 
posed discrimination between legitimate 
and illegitimate children in their rela- 
tionship with their father is unconstitu- 
tional, ¿f the Equal Protection Clause 
and the Levy case are interpreted ra- 
tionally. This remains a “big if.’ In 
view of current politics embroiling the 
United States Supreme Court and the 
prospect of lessened judicial initiative, 
it may be some time before the Court 
chooses to settle the issue authorita- 
tively. In the meantime, some states 
may prefer to follow the Ohio Court, 
which deferred to the legislature the 
“dramatic change in social pattern” 
involved in providing the illegitimate his 
due. On the other hand, many, per- 
haps most, states will follow the Mis- 
souri Court’s lead and will apply the 
equality principle to the father-child 
relationship. What will this bring? 


Paternity action 


The rationale of the equal-protection 
approach requires legislative recognition 
in paternity statutes that the interest 
primarily at stake in the paternity ac- 
tion is that of the child. This would 
require that the child, by his repre- 
sentative, be a party to an action 
involving his paternity, regardless of 
other parties who may assert their own 
interests in the paternity action. In- 
deed, it will not be enough merely to 
provide rights to the child on whose 
behalf an action actually ts brought. 
Since equality is meaningless without a 
known father, a mechanism should be 
provided to ascertain the illegitimate’s 
paternity whenever possible and in the 
child’s best interest. Several states have 
such laws even now. 

Other serious problems that beset the 
paternity action are not directly related 
to the constitutional requirement. It 
may be hoped, however, that the forth- 


coming new look at our illegitimacy laws 
will carry forward into the paternity 
statutes Questions such as civil versus 


, criminal or hybrid proceeding, jury or 


judge trial, and the weight and admis- 
sibility of scientific evidence have gone 
too long without intelligent answers. 
Assuming, now, that paternity has 
been ascertained in a given case—is 
there any further justification for deny- 
ing to the illegitimate the rights that are 
enjoyed by the legitimate child? 


Support 


There should be little question that a 
support obligation must be imposed on 
the father, so long as our society remains 
rooted in private, not public, responsi- 
bility. Some doubt might exist as to 
the just extent of this support obliga- 
tion. Should it really be equal to that 
owed to the legitimate child? Perhaps 
not entirely. 

It may be argued that the father’s 
daily association with legitimate chil- 
dren in his family unit provides a 
reasonable distinction. It may also be 
argued that this very distinction is one 
of the factors that the illegitimate father 
should equalize. Whatever the answer 
to this difficult question may be, no 
persuasive reason appears for not pro- 
viding the illegitimate child a right to 
support that is equal to the right of 
support of the legitimate child of di- 
vorced parents who, today, constitute a 
large subclass of legitimate children, in 
a factual setting that readily compares 
with that of the illegitimate child. Al- 
though the mother’s station in life may 
be a relevant criterion, the factors gov- 
erning support should not take on a 
different weight solely by reason of the 
legitimacy status of the child. 


Inheritance 


Again, no rational reason appears to 
justify denying the illegitimate child 
whose father has been ascertained a 


} 
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right to inherit under the intestacy 
laws. If the,father would not wish his 
illegitimate child to take, he would re- 


main free to disinberit him by will,-as | 


he is now free in nearly all states to 
disinherit his legitimate child. The 
problem under the intestacy law is espe- 
cially acute when distant but legitimate 
relatives of the father compete with his 
illegitimate children. The great major- 
ity of our present laws would give the 
father’s inheritance to the distant legiti- 
mate relative, 


Visitation, custody, and adoption 


Tf the father is unwilling, his affection 
cannot be legislated. Given a willing 
father, however, the situation is differ- 
ent. Under’ present Jaw, even the 
willing father has few rights, or none, 
with respect to his illegitimate child. 
No rational reason justifies not hearing 
the opinions of the willing father, who 
fairly and regularly: contributes to the 
support of his child, on issues such as 
the child’s general welfare, including his 
custody and education. The willing 
father’s participation should also extend 
to adoption matters, and the appropri- 
ateness of an adoption should be con- 
sidered in the light of the interests of 
all three parties involved: the father, 
the mother, and the child. This does 
not mean that the father need have a 
“veto” over the adoption of the child. 


Paternal name 

The illegitimate’s claim to his father’s 
name cannot be advanced as a general 
proposition. Here there are rational 
distinctions between the child born into 
a family and the illegitimate. At least 
one function of the “family” name of 


the father is to identify those persons. 


who live with him in an economic and 
social unit. This purpose would not be 
served if the father’s name were given 
to an illegitimate who does not live 
‘with him. In addition, the mother may 


have a proper interest in naming the 
child. after herself. On the other hand, 
the use of the father’s name by the child 
indicates his ancestry, and given the 
right father, the name can be of eco- 
nomic and social value.. A proper 
answer must be based on a case-by- 
case evaluation of these conflicting con- 
siderations. 


Welfare laws ‘ 


“To paraphrase an enlightened federal 

judge: The purpose and object of wel- 
fare statutes is to continue the support. 
of dependents after a casualty. To hold 
that illegitimate children do not come 
within the terms of these acts would be 
to defeat the purpose of the acts.” No 
more need be said. 


Concluston 


Whatever the answer regarding any 
specific instance of discrimination, no 
rational reason supports the wholesale 
discrimination imposed by our present 
legal order. It seems clear that a great 
advancement in the legal position of the 
illegitimate will be realized under the 
Levy case without harm to our existing 
institutions. The family will not cease 
to exist. This is a tired concern. In 
the eighth century, St. Boniface de- 
scribed the English, “both Christians 
and pagans, [as] refusing to have legiti- 
mate wives, and continuing to live in 
lechery and adultery after the manner 
of neighing horses and braying asses.” 
He wrote to King Ethelbald: 


Your contempt for lawful matrimony, were 
it for chastity’s sake, would be laudable; 
but since you wallow in luxury, and even 
in adultery with nuns, it is disgraceful and 
damnable. ... Give heed to this: if the 
nation of the Angles, . . . despising lawful 
matrimony, gives free indulgence to adul- 
tery, a race ignoble and scorning God must 


17 Judge Manton, in Middleton v. Lucken- - 
bach SS. Co., 70 F. 2d 326, 330 (2d Cir. P 


1934). 
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necessarily issue from such unions, and will 


destroy the country by their abandoned 
manners,8 


We still have adultery, and we still 
have families, Indeed, if we did not 
still have families, there could be no 
adultery! Similarly, if there were no 
families, there would be no legitimacy, 
and consequently no illegitimacy. If 
equal rights- are sought for the child 
without a family, it is only on the 
assumption that the family will remain. 

Fortunately for the illegitimate, his 
case is strongest in the areas which are 
of the greatest practical importance to 
him. While only few illegitimates 
would gain from the provision of inheri- 
tance rights under the intestacy laws, 
many would benefit from an enlarged 
right and enforcement of support. Few 
illegitimates would gain from a right 
to use the paternal name, but many 
would benefit from coverage under wel- 
fare laws. 

The goal is limited to legal equality 
of the illegitimate and the legitimate 
child. With the family at the base of 
our social structure, full factual equal- 
ity will be prevented simply because the 
legitimate child usually is born into a 
family and the illegitimate child is not. 
However, the factual impossibility of 
perfect equality is no excuse for failing 
_to provide the degree of equality which 
the law can effectively furnish. 

Much can be learned from (and some 
of the fear of abrupt social change may 
be mitigated by) experience abroad 
where the question of—“‘equality for the 
illegitimate” has long been seriously, dis- 


cussed and has often been answered 
tively. Throughout the world, 
> Yritimate’s demand for a measure 


y ig.increasingly being recog- 
A SN puman right.® In 
wH 487 (1950). 
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January 1967, a subcommission of the 


Commission on Human Rights of the 


United Nations adopted a statement on 
“General Principles of Equality and 
Non-Discrimination in Respect of Per- 
sons Born Out of Wedlock,” which 
demands that “every person, once his 
filiation has been established, shall have 


‘the same legal status as a person born 


in wedlock.” This effort in the United 
Nations reflects the active and extensive 
movements toward reform of the law of 
illegitimacy that are under way in many 
countries. l 

For example, the Scandinavian coun- 
tries have long granted substantially 
equal rights to, the illegitimate. In 
1915, Norwegian law set the pace by 
establishing substantial equality for the 
illegitimate child in his legal relation- 
ship to his mother and father. The 
early statute was superseded by a Nor- 
wegian law of 1956 which abolished 
nearly all remaining legal distinctions 
between legitimate and illegitimate chil- 
dren. A Danish law of 1960 deals 
broadly with the rights of legitimate and 
illegitimate children and does not dis- 
tinguish between them. Among other 
things, it provides an equal right of 
support and very effective means to 
ascertain paternity. A Swedish law of 
1949 does not go quite so far, but does 
provide an equal right of support for 
the illegitimate child. 

Article VI(5) of the 1949 Constitu- 
tion of West Germany demands equal- 
ity (and is now being implemented by 
detailed legislation) in the following 
terms: “legitimate children, through 
legislation, shall be given the, same con- 
ditions for their physical and spiritual 
development and their position in soci- 
ety as legitimate children.” The Aus- 
trian government has proposed a bill 
that would realize substantial equality. 


JOURNAL OF COMPARATIVE LAW 726 (1967) 
[19681]. i 
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In Switzerland, the report of an official 
committee proposes substantially im- 
proved means of ascertaining paternity 
of illegtimates and offers inheritance 
rights with respect to the father. 

A number of Eastern European coun- 
tries, such as Albania, Bulgaria,-Czecho- 
slovakia, East Germany, Hungary, Po- 
land, Romania, and Yugoslavia, have, 
constitutional and statutory provisions 
whicn grant equal or nearly equal rights 
to tie child born out of wedlock. 

Many countries of Latin America 
hare provisions for legal equality of le- 
gitmate and illegitimate children. For 
example, the Bolivian constitution pro- 
= vides that “inequalities among children 
ace not recognized; they all have the 
same rights and duties.” Ecuador’s 
constitution gives rights of support and 
inheritance to the illegitimate. Guate- 
mala’s constitution provides that “[a]ll 
children are equal before the law and 
have identical rights” and that “[t]he 
law shall establish the means of proof 
in investigating paternity.” Panama’s 
constitution provides: “Parents have the 
same duties toward children born out 
of wedlock as toward those born in it. 
All children are equal before the law 
and have the same hereditary rights in 
intestate succession.” Uruguay’s con- 
stitution contains the following pro- 
vision: “Parents have the same duties 
toward children born outside of wed- 
lock as toward children born' within it.” 

The trend toward equality is not 


limited to the civil-law world; it also 
extends to common-law countries. In 
Great Britain, which gave us our com- 
mon law, including the rule of fius 
nullius, the Report of the Committee on 
the Law of Successton in Relation to 
legitimate Pérsons proposed, in 1966, 


‘a broad reform of the illegitimate child’s 


right of Inheritance that would grant a 
right of intestate succession with regard 
to the father as well as the mother. 
Actually, we need not look that far 
to find examples of progressive legisla- 
tion. Arizona and Oregon have abol- 
ished the concept of illegitimacy by 
legislative fiat, and many other Amer- 
ican states have approached: a standard 
of equality. Let this be clear: there is 
no excuse, other than inattention, for 
the extreme divergence in the American 
law of illegitimacy. Social facts and 
attitudes do not differ from state to 
state nearly as much as does the law. 
It is to be hoped that the Levy case 


‚will provide the impetus for new, pref- 


erably uniform, legislation which centers . 
on the interests of the child and em- 
bodies the equality principle of the 
Equal Protection Clause.?° 


. 20 See draft statute in Krause, Bringing the 

Bastard into the Great Soctety, supra note 5, 
at 832-841, reprinted at 1 Fam. L.Q. 12-20 
(June 1967). For detailed discussion and 
documentation of current developments, sce 
Krause, Legitimate and IMegitimate Offspring 
of Levy v. Louisiana—First Decisions on 
Equal Protection and Paternity, U. of Chi. 
L. R. (Winter 1969), in press. 


“Way BASTARD, WHEREFORE BASE?” 


necessarily issue from such unions, and will 
destroy the country by their abandoned 


manners.?8 


We still have adultery, and we still 
have families. Indeed, if we did not 
still have families, there could be no 
adultery! Similarly, if there were no 
families, there would be no legitimacy, 
and consequently no illegitimacy. If 
equal rights- are sought for the child 
without a family, it is only on the 
assumption that the family will remain. 

Fortunately for the illegitimate, his 
case is strongest in the areas which are 
of the greatest practical importance to 
him. While only few illegitimates 
would gain from the provision of inheri- 
tance rights under the intestacy laws, 
many would benefit from an enlarged 
right and enforcement of support. Few 
illegitimates would gain from a right 
to use the paternal name, but many 
would benefit from coverage under wel- 
fare laws. | 

The goal is limited to legal equality 
of the illegitimate and the legitimate 
child. With the family at the base of 
our social structure, full factual equal- 
ity will be prevented simply because the 
legitimate child usually is born into a 
family and the illegitimate child is not. 
However, the factual impossibility of 
perfect equality is no excuse for failing 
_ to provide the degree of equality which 
the law can effectively furnish. 

Much can be learned from (and some 
of the fear of abrupt social change may 
be mitigated by) experience abroad 
where the question of—“equality for the 
illegitimate” has long been seriously. dis- 
cussed and has often been answered 
affirmatively. Throughout the world, 
the illegitimate’s demand for a measure 
of equality is increasingly being recog- 
nized as a basic human right.® In 

18 DURANT, Toe Acre or FAITE 487 (1950). 


18 See Krause, Bastards Abroad——Foreign 
Approaches to Ilegitimacy, 15 AMERICAN 


Cal 


‘ety as legitimate children.” 
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January 1967, a subcommission of the 
Commission on Human Rights of the 


United Nations adopted a statement on 


“General Principles of Equality and 
Non-Discrimination in Respect of Per- 
sons Born Out of Wedlock,” which 
demands that “every person, once his 
filiation has been established, shall have 


‘the same legal status as a person born 


in wedlock.” ‘This effcrt in the United 
Nations reflects the active and extensive 
movements toward reform of the law of 
illegitimacy that are under way in many 
countries. 

For example, the Scandinavian coun- 
tries have long granted substantially - 
equal rights to the illegitimate. In 
1915, Norwegian law set the pace by 
establishing substantial equality for the 
illegitimate child in his legal relation- 
ship to his mother and father. The 
early statute.was superseded by a Nor- 
wegian law of 1956 which abolished 


- nearly all remaining legal distinctions 


between legitimate and illegitimate chil- 
dren. A Danish law of 1960 deals 
broadly with the rights of legitimate and 
illegitimate children and does not dis- 
tinguish between them. Among other 
things, it provides an equal right of 
support and very effective means to 
ascertain paternity. A Swedish law of 
1949 does not go quite so far, but does 
provide an equal right of support for 
the illegitimate child. . 

Article VI(5) of the 2949 Constitu- 
tion of West Germany demands equal- 
ity (and is now being implemented by 
detailed legislation) in the following 
terms: “Illegitimate children, through 
legislation, shall be given the same con- 
ditions for their physical and spiritual 
development and their position in soci- 
The Aus- 
trian government has proposed a bill 
that would realize substantial equality. 


Journal or Comparative Law 726 (1967) 


[1968]. 
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Tn Switzerland, the ori of an official 
committee proposes substantially im- 
proved ‘means of ascertaining paternity 
of illegitimat=s and offers inheritance 
rights with respect to the father. 

A number sf Eastern European coun- 
tries, such as Albania, Bulgaria, Czecho- 
slovakia, East Germany, Hungary, Po- 
land, Romaria, and Yugoslavia, have, 
constitutiona. and statutory provisions 
which grant equak or nearly equal rights 
to the child born out of wedlock. 

Many countries of Latin America 
have provisicns for legal equality of le- 
gitimate and illegitimate children. For 
example, the Bolivian constitution pro- 
- vides that “equalities among children 
are not reccgnized; they all have the 
same' rights and duties.” Ecuador’s 
constitution zives rights of support and 
inheritance `o the illegitimate. Guate- 
mala’s const.tuticn provides that “[a]ll 
children are equal before the law and 
have identical rights” and that “[t]he 
law shall ‘establish the means of proof 
in investigacing paternity.” Panama’s 
constitution provides: “Parents have the 
same duties toward children born out 
of wedlock as toward those born in it. 
All childret are equal before the law 
and have the same hereditary rights in 
intestate succession.” Uruguay’s con- 
stitution contains the following pro- 
vision: “Perents have the same duties 
toward chidren born outside of wed- 
lock as toward children born: within it.” 

The trend toward equality is not 


limited to the civil-law world; it also 
extends to common-law countries. In 
Great Britain, which gave us our com- 
mon law, including the rule of fius 
nullius, the Report of the Committee on 
the Law of Succession in Relation to 
Illegitimate Pérsons proposed, in 1966, 
a broad reform of the illegitimate child’s 
right of inheritance that would grant a 
right of intestate succession with regard 
to the fater as well as the mother. 
Actually, we need not look that far 
to find examples of progressive legisla- 
tion. Arizona and Oregon have abol- 
ished the concept of illegitimacy by 
legislative fiat, and many other Amer- 
ican states have approached: a standard 
of equality. Let this be clear: there is 
no excuse, other than imattention, for 
the extreme divergence in the American 
law of illegitimacy. Social’ facts and 
attitudes do not differ from ,state to 
state nearly as much as does the law. 
It is to be hoped that the Levy case 


_ will provide the impetus for new, pref- 


erably uniform, legislation which centers 
on the interests of the child and em- 
bodies the equality principle of the 
Equal Protection Clause.*° 


20 See Graft statute in Krause, Bringing the 
Bastard into the Great Society, supra note 5, 
at 832-841, reprinted at 1 Fam. LQ. 12-20 
(June 1667). For detailed discussion and 
documentation of current developments, see 
Krause, Legitimate and [legitimate Offspring 
of Levy v. Lowdsiana—First Decisions on 
Equal Protection and Paternity, U of Chi. 
L. R. (Winter 1969), in press. 
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_ Divorce American Style* 


By Dorts Jonas Freep and Henry H. FOSTER, jr. 


ABSTRACT: The canon-law heritage of American divorce law 
resulted, in the nineteenth century, in a divorce law that neces- 
sitated pretense and perpetuated hypocrisy. Lawyers, courts, 
and the public paid lip-service to the rules, but institutional- 
ized the processes of divorce. Two myths were the basis of 
the divorce, namely, that divorce should only be granted to 
an innocent and injured spouse and that a divorce action must 
take place in an adversary setting. This was circumvented 
by a variety of techniques, and for the most part, in reality, 
there was divorce by consent. After World War II, changes 
in the law of divorce were marked by an expansion of grounds 
and the contraction of defenses. Furthermore, collateral at- 
tacks upon.divorce decrees were increasingly restricted by 
Supreme Court decisions, and non-fault-grounds supplemented 
the traditional fault-grounds for divorce. Current pressures 
for reform may be observed in the growth of family courts 
and counseling services; in the development of theories, such- 
as the “irretrievable breakdown” of marriage, to be used for 
divorce in lieu of all fault-grounds; in a modification of the 
“breakdown” theory which would be proved by the proof of 
the existence of traditional grounds; and by the addition of 
non-fault-grounds to existing grounds. 


Doris Jonas Freed, J.SD., New York City, has been admitted to practice before the 


Bars of the states of Maryland and New York and before the United States Supreme 
She specialises in matrimonial law and private international matrimonial law. 
Dr. Freed is coauthor (with Henry Foster) of Law and the Family—New York (2 vols., 
1966, 1967) and (with Morris Ploscowe) of Cases and Materials in Family Law (1963). 


For Henry H. Foster, Jr.’s biography, see page 129 of this issue. 


* The title is borrowed from the film Divorce Italian Style, where the husband found that 
there was no practical escape from an intolerable marriage except to murder his wife. 


turies earlier, Justin, the son of Justinian, repealed the latter’s severe punishment of unwar- 


ranted divorce, saying the penalty was conducive to uxoricide. 
: 71 
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N order to understand the whimsy of 

contemporary marriage and divorce 

law, it ismecessary to examine briefly its 
historical and religious antecedents. 


THe ComMon-Law HERITAGE OF 
CANON Law 


In large measure, current law is a 


hand-me-down from the rules and prin- 
ciples of canon law and of the English 
ecclesiastical courts, which were presided 
over by bishops. Theologians trained in 
dogma and church law, rather than prac- 
tical lawyers or ‘politicians, dictated the 
rules. It is only recently that the laity 
have had much to say about the law of 
marriage and divorce. 

Where church influence still predomi- 
nates or controls, there is usually a rigid 
law of marriage and divorce, the ideal 
being the indissolubility of marriage. 
Thus, in Catholic countries such as 
Italy, Ireland, Spam, and most South 
American countries, there is no legal 
divorce, and disgruntled parties are 
forced to resort io extralegal methods of 
self-help when marriages fail. Where 
conservative Protestant influence is 
strong, divorce may be made difficult in 
theory but readily available in practice, 
which is the usual situation in most 
states when parties are agreed upon 
divorce. Where clerical influence is 
slight or nonexistant, as in the Soviet 
Union, unilateral >epudiation or divorce 
upon mutual consent may be an adminis- 
trative formality. ; 

The Protestant Reformation intro- 
duced the concept of. absolute divorce 
for serious marital offenses into the law 
of Scotland and Switzerland, but Eng- 
land rejected such Calvinistic reforms 
until the Matrimonial Causes Act of 
1857, when adultery was made a ground 
for absolute divorce. Instead, the ec- 
clesiastical courts made serious matri- 
monial fault, such as extreme physical 
cruelty, adultery, and desertion, grounds 
for so-called bed-and-board divorce, 


that is, for legal separation. Legisla- 
tive divorce by Parliament, however, 
became available for a few extremely 
wealthy peers during the period of the 
Restoration.? l ' 

Outside of the legal structure, there 
grew up a “living law” of marriage and 
divorce.. Medieval England had both a 
church-dictated law of marriage and 
divorce and vastly different folkways 
and customs. Desertion, then as now, 
was the poor man’s form of divorce. 
The variaus dissenting sects lived by 
their own rules, and such groups as the 
streetmonzers of London had their own 
customs by which members lived, re- 
gardless of formal law. There were 
wife-sales at English county fairs late 
into the nineteenth century, and the 
London Times, at the beginning of that 
century, carried market quotations as to 
what wives were bringing at rural’ auc- 
tions. In short, a theoretically divorce- 
less society devised practical but extra- 
legal ways of breaking holy deadlock.? 

Moreover, the canon law concerning 
annulment, at least until the Reforma- 
tion, provided several escape hatches for 
intolerable marriages. Disability to 
marry because-of degrees of consanguin- 
ity or affinity was extended far beyond 
those enumerated in Leviticus, and in a 
caste society which was highly inbred, 
an annulment was available in many 
cases. Precontract, or prior betrothal, 
was another common ground for annul- 
ment, and it was common gossip that 
even the impotency ground was fabri- 


` t See Mueller, Znguiry into the State of a 
Divorceless Society, 18 U, Prrr. L Rev, 545, 
550-551 (1957), where it is estimated that 
parliamentary divorce cost. from £600 to 
£1,000. Between 1715 and 1775, Parliament 
passed 60 bills of divorcement; between 1775 


‘and 1800, 74 bills; and between 1800 and 


1836, approximately 80 to 90 such bills. It 
should also be noted that judicial divorces 
were authorized for a brief perlod under 
Cromwell. 


2 Ibid. 
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cated in some cases.” Perhaps more 
significant was the fact that although a 
mensa et thoro (bed-and-board) divorce 
did not legally terminate a marriage and 
free the parties for remarriage, nonethe- 
less it was common practice for parties 
to such legal separations to remarry 
anywav.* Such a remarriage, although 
illegal, apparently was socially accepta- 
ble, as is the case today for Brazilians 
who get divorced in Uruguay and re- 
turn home. For centuries, there has 
been a wide gap between matrimonial 
law and custom, and this phenomenon is 
especially conspicuous in a so-called 
divorceless society. 

Canon law and the English ecclesi- 
astical courts were never introduced or 
transplanted to the colonies. After in- 
dependence was achieved, the doctrine 
of separation of church and state pre- 
cluded the establishment of bjshop’s 
courts to determine issues concerning 
marriage and divorce. Colonial gover- 
nors or councils occasionally assumed 
jurisdiction over divorce, but it was 
parliamentary divorce which provided 
the analogy, and legislative divorce de- 
veloped and flourished until popular 
dissatisfaction with the abuses of spe- 
cial and local legislation led to constitu- 
tional prohibition against such laws 
around the middle of the nineteenth 
century. Before that reform, however, 
it was not uncommon for log-rolling to 
take place and for one statute to di- 
vorce several citizens.” 

Judicial divorce developed in the 


3 See POWELL, Encrise Domestic RELA- 
TIONS 1487-1653, 207ff (1917). j 

*See H. Foster, Common Law Divorce, 46 
Minn. L. Rev. 43, 47, 53 (1961). 

5 Brake, THe Roan to Rexo 55-56 (1962), 
reports that one omnibus bil in Missouri in 
the 1830’s divorced 37 couples, and that at 
one session of the legislature 49 couples were 
divorced. New York amended its constitu- 
tion, in 1846, to abolish legislative divorce, as 
did several other states at about the same 
time. 


United States at a time when England 
had only ‘parliamentery divorce and @ 
mensa et thoro (bed-end-board) separa- 
tion under the jurisdiction of the ec- 
clesiastical courts. In 1785, Pennsyl- 
vania enacted a complete law of di- 
vorce. Maryland in 1777, Massachu- 
setts in 1786, New York in 1787, and 
New Hampshire in-1791 made adultery 
a ground for judicial divorce. England 
made adultery of the wife and aggra- 
vated adultery of the husband a ground 
for judicial divorce in 1857, but by that 
time most American states, other than 
New York, had several grounds for di- 
vorce, typically inclucing desertion and 
extreme physical cruelty as well as 
adultery. South Carolina, however, 
granted no divorces until 1949. 
Although the American states re- 
jected the English canon law and ec- 
clesiastical courts as such, both greatly 
influenced the development of American 
‘statutory and decisioral law. Statutes 
enumerating grounds for judicial divorce . 
borrowed from the grounds for bed-and- 
board divorce and the defenses thereto. 
Ecclesiastical rules frequently were sub- 
sumed into equitable >rinciples applied 
sua sponte by the courts. For example, 
the doctrine of recrimination (that the 
plaintiff is also at fault or guilty of a 
matrimonial offense) as a bar to a 
divorce action was takan over from the 
wholly different context of bed-and- 
board divorce. Perhads a majority of 
states follow the “abeyance theory” that 
the whole body of English eccleciastical 
law had been taken over as part of the 
common law and was held in abeyance 
until our courts were given jurisdiction 
to administer and erforce it.6 The 
minority or “original provision” view, 
followed by New York, is that the law of 
marriage and divorce is purely statutory 
and that ecclesiastical principles are not 
6 See Beamer, The Doctrine of Recrimina- 


tion in Divorce Proceeding-, 10 U. Kan Crry 
L. Rev. 213 (1942). 
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part of our corsus juris. The intermedi- 
ate position is that reference may be 
made to ecclesiastical principles as an 
aid to statutor~ construction. ‘It makes 
a practical diffcrence whether one theory 
or the other is accepted. For example, 
` under the abeyance theory, nonstatutory 
grounds for anaulment may be available 
and nonstatutary defenses, for instance, 
recrimination, may bar the- .action, 
whereas such § not the case under the 
New York or “original provision” theory 
which require. that such matters be 
embodied in s=atutes. 

By the turn bf the century, a substan- 
tial body of matrimonial law in statu- 
tory and cecisional form existed 
throughout th= country. Despite nu- 
merous proposals in Congress, such law 
was not federal, and the Supreme Court 
only occasionally intruded when federal 
intervention was necessary to settle dis- 


putes between state courts and to effec- 


tuate the full 7aith and credit clause of 
. the Constitution.? Absolute divorce 
could be obta.ned in most states on a 
variety of grounds. The grounds of 
. adultery, desertion, and physical cruelty 
were ubiquitous. In addition, felony- 
conviction, hebitual drunkenness, and 
nonsupport were grounds in some states, 
and a few stetes also made traditional 
grounds for armulment, namely, bigamy, 
impotence, arcl fraud,.grounds for di- 
vorce in order to circumvent- the harsh 
consequences 3f annulment, which ordi- 
narily made children of the marriage 
illegitimate ard did not permit alimony 
to be awardec to the putative wife. 

Of consider1ble importance in the his- 
tory of Amer can divorce is. the devel- 
opment of jurisdictional concepts in the 

T Since 1884, almost every session of Con- 
gress has had bills introduced to regulate 
divorce or its titerstate aspects, but no sub- 
stantial Jegislat.on has ever been enacted. 


For a discussicn of the, constitutionality of 
some proposed egislation, see Mayers, Migra- 


tory Divorce—« Proposed Federal Remedy, 54 


Corum. L. Rew 54 (1954). 


nineteenth century. In the 1850’s, Joel 
Bishop, who was ‘the most ‘influential 
legal scholar in the field of family law, 
drew upon the writings of Joseph Story 
and a few decisions and fashioned the 
marital res theory of divorce jurisdic- 
tion. Under that theory, marriage was 
regarded as a legal status or res, and 
the only proper court to grant divorce 
was that of the domicile of the parties. 
The theory was refined so as to permit 
a deserted wife to acquire a domicile of 


- her own, independent of that of her 


husband, and contrary to English law, 
the rule became that the domicile of 
either had jurisdiction to grant a di- 
vorce. New York, Pennsylvania, and 
the two Carolinas, however, adopted a 
minority position which made a distinc- 
tion between ex parte and bilateral di- 
vorce decrees, granting recognition only 
to the latter and without regard to the 
presence or absence of domicile. The 
clash between the majority and minority 
positions led to several of the most 
famous Supreme Court decisions with 
regard to the full faith and credit obli- 
gation to recognize sister-state divorce 
decrees, and today federal law in this 
regard is an illogical but practical com- 
promise between the two theories.” 

It is not generally knowr that the 
migratory divorce problem is not a re- 
cent phenomenon. England had to rule 
against the acceptance of Scottish di- 
vorces in‘ order to curtail evasion of its 
law, and before the middle of the nine- 
teenth century, several strict-divorce- 


8J. Brsop, MARRIAGE, SEPARATION, AND 
Drvorce (1852 ed.), propounded the marital 
res or status theory in marriage and expanded 
the views expressed by Srory, CONFLICT OF 
Laws (2d ed., 1841). By the 1890’s, Bishop’s 
influence was such that 'states other than New 
York, Pennsylvania, and the two Carolinas 
had concluded that domicile was an indis- 
pensable basis for divorce jurisdiction. See H. 
Foster, Recognition of Migratory Divorces, 43 - 
N.Y.U L. Rev. 429, 436 (1968). 

eH Foster, supra note 4. 
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law states, particularly New York, be- 
came aware of the fact that local citi- 
zens were eloping to more accommodat- 
ing states for divorce. At one time or 
another, Vermont, Pennsylvania, Indi- 
ana, Ilinois, South Dakota, and Wy- 
oming welcomed a traffic in migratory 
divorce. Chancellor Kent commented 
about the evil, and by the 1870's di- 
vorce mills had become notorious, at- 
tracting the largest share of their clien- 
tele from New York, where local citizens 
could obtain a divorce only for adultery. 
The usual insistence upon jurisdiction 
based upon domicile impaired the use- 
fulness of migratory divorce for the 
citizens of most states, but when a New 
York couple had agreed upon divorce 
and had both submitted to the foreign 
court’s jurisdiction, migratory divorce 
was effective. ; 

For the less affluent, however, migra- 
tory divorce, entailing a prolonged stay 
at the divorce forum, was impractical 
or too expensive. For the working man, 
desertion and heading west was the com- 
mon way for husbands to escape from 
intolerable marriages. Thus, the form 
and substance of divorce law and its 
application worked a discrimination be- 
tween economic classes and created a 
dichotomy between broken marriages in 
which only one party wanted a divorce 
and those in which both parties wanted 
one. 


i 
AMERICAN DIVORCE LAW IN THE 
GAY NINETIES 


The general outlines of the theory 
and law of divorce had been worked out 
by the 1890’s. Except for South Caro- 
lina, the dogma that marriage should be 
indissoluble had been rejected, and the 
Protestant notion that divorce should 
be granted for serious matrimonial fault 
had been accepted. Legislative divorce 
had disappeared, and courts were em- 
powered to grant relief in matrimonial 


pn 
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actions on the grounds specified by 


statute. In order to guard against 
frivolous divorce, affirmative defenses 


'were set up as a bar, and corroboration 


of the plaintiff’s complaint might be 
required. As we have seen, most states 
insisted that only a state where one or 
both parties were domiciled had juris- 
diction to grant a valid divorce. The 
premise was that only an innocent and 
injured spouse was en-itled to a divorce, 
which must be obtained at home, on the 
ground of a serious marital transgression. 

The fact that the statutory and de- 
cisional Jaw of divorce was not all that 
it seemed to be was generally known, 
but not admitted by courts and legis- 
latures. Occasionally, strong judges 
spoke out in protest Chancellor Kent 
inveighed. against abises and evasions 
of New York law.*° An Ohio judge 
remarked in 1832: 


Perhaps there is no statute in Ohio more 
abused than the statute concerning “di- 
vorce and alimony” Perhaps there is no 
statute under which g-eater imposition is 
practiced upon the‘court and more injus- 
tice done to individua.s. It seems to be 
considered, by a great portion of our com- 
munity, that the marr.age contract is the 
least obligatory of all others, and that 
nothing more is necessary to dissolve it 
than that application should be made to 
this court to register a decree to this 
effect.11 


But, for the most part, strict divorce 


‘Jaws and their devious circumvention 


went unchallenged. The well-to-do who 
were agreed upon divorce found it to be 
available for a price. 

The shift from rural to urban life, 
increased industrialization, the growing 


10 See 2 Kent, COMMENTARIES on AMERI- 
can LAw 97-98 (2d ed, 1832); where he refers 
to the “strictness” of New York divorce law 
as forcing the parties “t> some other state, to 
avail themselves of a more easy and certain 
remedy.” 

11 Harter v. Harter, 5 Ohio 318 (1832). 
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independence ' of women, and social 
changes in family patterns, combined 
with many other factors to exert pres- 


sure for liberalization, in practice, of the’ 


law of divorce. Uncontested cases be- 
came more frequent. ‘The expansion of 
the cruelty grounc, so as to include 
“mental cruelty,” or psychological war- 
fare as well as violence, opened the doors 
to easier Civorce. In New York, be- 
pinning in the 1890’s, fraud concerning a 
matter material to the marriage became 
a basis for annulment, although most 
states insisted upon fraud going to the 
essentials cf the marriage. The solu- 
tion which was worked out to meet a 
growing ambivalence towards divorce 
was to retain the strict statutory law 
but to construe, expand, and interpret so 
as to achieve equity and practicality, es- 
pecially wkere the divorce was wnop- 
posed. 

James Bryce, after visiting America 
and observing our institution of divorce, 
was moved to remark that “the effort to 


base legal rules on mozal and religious’ 


principles Jeads naturally to casuistry 
and away from the common sense view 
of human fransactions which ought to 
be the basis for law.” =° 

Conservazive and religious influences, 
however, blocked any substantive di- 
‘vorce reform. Lip-service was given to 
the legal fictions created by legislatures 
at the behest of clerics and the moral 
leaders of the community, but at the 
same time, the law was relaxed and 
stretched tc permit an institutionaliza- 
tion which would meet needs and expec- 
tancies when both parties had agreed 
upon divorce. Officially, divorce was 
based upon serious mar-tal fault, but as 

12 See Rheinstein, Challenze and Response in 
Family Law, 17 Vann. L. Rev 239 (1963), 
where it is reported that al-hough in 1860 the 
majority of Americans ved on farms, in 1960, 
699 percent lived in urban areas. 

18 Bryce, Marriage and Divorce under Ro- 
man and Englsk Laws, in &roptes IN History 
AND JURISPRUDENCE 782. 815 (1991). 
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a practical matter, the crucial issue was 
mutual consent. Divorce was difficult to 
obtain where contested, but relatively 
easy to obtain in our larger cities where 
uncontested. 


AMERICAN Drvorce LAW BEFORE 
Worp War II 


The first half of this century wit- 
nessed an acceleration in the same 
forces which had been at work in the 
Gay Nineties. Nevada emerged as a 
divorce mecca before 1910. In 1907, a 
Brooklyn attorney ‘moved to Reno and 
learned that, there, divorce proceedings 
were sealed and confidential and pro- 
tected from a prying press.‘* He placed 
advertisments in eastern and California 


newspapers soliciting divorce business.. 


In 1908, only Nevada and Texas had a 
prior residence requirement as short as 
six months, the other states having 
longer periods, varying between one and 
five years, before 'a divorce petition 
could be filed. In addition, Nevada 
grounds for divorce, although similar to 
those elsewhere, were simple and easy to 
prove, and there was no prohibition 
against immediate remarriage. Once the 
divorce business started to flow to Ne- 
vada, after some initial misgivings, it 
became a protected industry, and in 
1931 a six-weeks-prior residence became 
sufficient for filing a divorce action.7® It 
has been estimated that at least three- 
fifths of Nevada divorces were awarded 
to plaintiffs from New York and New 
Jersey, and that somewhere between 
one-third and one-half of the divorces 
of New Yorkers were obtained outside 
that state!" In 1940, Nevada granted 
5,533 divorces and in 1946 achieved a 
high of 20,572, then leveled off to 


14 See Blake op cit supra note 5, at 153, 

15 7d. ch. 11. 

167d at 171 - 

17 Jacobson, AMERICAN MARRIAGE AND Di- 
vorce 116 (1959). 
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around 10,000 divorces per year in the 
1950s. 

Although a few other states, such as 
Alabama, Arkansas, Florida, Idaho, and 
the Virgin Islands, sought to obtain a 
share of the: migratory divorce business, 
the usual legislative response before 
World War II was to tighten up local 
statutes and to withhold recognition 
from itinerent divorce decrees. At the 
same time, however, the judicial re- 
sponse was to make local divorce more 
or less routine where the case was un- 
contested. In reality, there was only a 
slight correlation between statutory 
language dnd the ease with which di- 
vorce might be obtained: Economic and 
psychological factors had a greater and 
more direct effect. During the depres- 
sion, the number of American divorces 
and annulments fell from 201,468 in 
1929, to a little over 160,000 in 1932 
and 1933, and as conditions improved; 
again rose to over 200,000 in 1935." 
Disgruntled spouses could ill afford the 


high cost of divorce during a depres-` 


sion, but with a return to prosperity, 
the divorce rate increased. ‘In addi- 
tion, war had a very pronounced effect 
on the divorce rate, and after hostilities 
ceased, the rate went up dramatically, 
as is shown by the American experience 
after the Civil War and both world 
wars.7® In 1946, when Johnny came 
marching home, there were over 600,000 
divorces as compared with 256,000 in 
1940, and 371,000 in 1950. 

It should not be assumed that no 
voices were raised in protest against the 
hypocritical and discriminatory pattern 
of our divorce laws. Perhaps the most 
highly publicized critic was Judge Ben 
Lindsey of Denver and Los Angeles, 
whose concept of “companionate mar- 
riage” was covered extensively by tab- 
loids and repeatedly denounced from the 

18 fd. at 171. , 


18 7d. at 90, 
20 Td. at 91. 


pulpit. His realistic approach was to 
make a distinction between childless 
marriages and those with children, and 
between cases where oth wanted di- 
vorce or only one desired it. If there 
were no children and both wanted di- 
vorce, Judge Lindsey argued that disso- 
lution should be automatic.” Unfortu- 
nately, religious doctrine, and the simi- 
larity to Soviet administrative divorce, 
engendered moral indignation, and Lind- 
sey’s proposals, for the most part, did 
not receive rational consideration. Clar- 
ence Darrow added his voice to that of 
Lindsey, but ali to no avail. 

In 1942, the Supreme Court decision 
in the first Williams case’? briefly upset 
the jerry-built structure of divorce. In 
that case, a North Carolina country 
store-owner eloped with <he wife of his 
clerk, and both procured Nevada di- 
vorces, remarried, and returned to-- 
Pineola, North Carolina (population 
306), where they were well spoken of 
by neighbors and were seen together “at 
the Baptist Church and Sunday School 
and parsonage and at a party at their 
own home where ‘Preacher Green and 
others’ were present and ‘no refresh- 
ments were Served.’”*8 They weré 
prosecuted for bigamy, in one of the 
rare criminal cases ever brought in that 
situation.2* The prosecutor assumed 


that their home state was free to dis- 

21 See Loypsey and Evans, THE Com- 
PANIONATE MARRIAGE (1927). 

22 Williams v. North Carolina. 317 U.S 287 
(1942). 

23 Quotation from transcript reported by 
Powell, And Repent at Leisure, 58 Harv. L. 
Rey. 930, 933 (1945). 

247d. Apparently there were “ewer than 10 
similar cases before Willams. A check of de- 
cisions between 1945 and 1960 disclosed only 
one comparable prosecution reporced in Ameri- 
can decisions. During that same period, there 
were only 88 reported cases of collateral at- 
tack upon sister-state divorce decrees, but the 
attacker was successful in 56 cases. See H 
Foster, Decisions since Haddock v. Haddock, 
47 A.B.A. J. 963, 965 (1961). 
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regard their Nevada, divorces and did 
not claim a lack of jurisdiction in Ne- 
vada. The Supreme Court held that, 
upon the record, North Carolina must 
give full faitL and credit to the Nevada 
decrees becanse it hed not been shown 
that the elofing couple had not estab- 
lished domicles in Nevada and, in the 
absence of cegent proof to the contrary, 
it must be assumed that, in fact, Ne- 
vada did have jurisdiction. ‘The deci- 
sion provoked considerable editorial and 
legal comment because it was erro- 
neously assumed that ex parte Nevada 
divorce decrees were insulated from 
challenge esewhere, including contests 
in the home state. In 1945, the second 
Wiliems cese* dispelled such assump- 
tions by holding that North Carolina, 


upon retricl; had proved Nevada was | 


-not a bona fide domicile and’ had no 


-jurisdictior to divorce the couple, and 


hence that. North Carolina was free to 
ignore the Neveda decrees. Parentheti- 
cally, it is of interest that the two de- 
fendants Lever served a jail sentence, 
and were permitted to remarry shortly 
after ‘conviction b2cause in the interim 
one of th- cuckolded spouses had died 
and the ether had obtained a divorce 
pending “he outcome of the criminal 
charges. Such were the practical conse- 
quences cf-prolonged litigation and two 
historic Supreme Court decisions. 
Notwithstandirg the denouement of 
the WilEams cases, the legal conse- 
quences >f the two decisions were con- 
siderable It wes established that full 
faith anc credit must be given to sister- 
state divorce decrees if the divorce 
forum kad jurisdiction and that such 
jurisdicton might be based upon the 
domicile of but one of the parties. 
Three ~ears lazer, the Sherrer®® and 
Coe?! cases, decided contemporaneously 


25 Willams v. North Carolina, 325 US. 226 
(1945). 
` 26 She-rer v. Sherrer, 334 U.S. 343 (1948). 
27 Coe v. Coe, 234 US. 378 (1948). 
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with the highest divorce rate in Amer- 


ican history, held that a bilateral di- 
vorce decree, rendered with personal 
jurisdiction over both parties must be 
given recognition where it was not sub- 
ject to attack at the divorce forum. In 
1951, Johnson v. Muelberger,** extended 
the rule to collateral attacks by third 
parties, including children, so that bi- 
lateral divorce decrees became relatively 
immune from successful challenge. 
Thus, the Supreme Court, by its con- 
struction of the full faith and credit 
clause and its extension of the doctrine 
of res judicata, legitimated collusive 
divorces, whether migratory or not. If 


-the divorce forim barred collateral at- 


tacks upon divorce decrees, despite 
allegations of fraud on the court and 
collusion, that was final and conclusive. 
In effect, the parties were licensed to 


“litigate by day and copulate by night, 


inter sese et pendente lite,’ as long 
as the divorcing state had no objections. 


THe PASSIVE FIFTIES AND 
SWINGING SIXTIES 


The basic ground rules regarding mi- 
gratory divorce and interstate recogni- 
tion were set by the Wiliams cases and 
Sherrer v. Sherrer. When both parties 
wanted a divorce and submitted to juris- 
diction by appearing in person, or in 
the case of the defendant, through coun- 
sel, even if, in fact, the proceedings were 
uncontested, their divorce decree was 
relatively immune from attack, They 
could lift themselves by their boot- 
straps. In addition, one party, by 
actually moving to another state, might 
procure a divorce which was entitled to 
recognition everywhere. Finally, re- 


28 340 U.S. 581 (1951). 

29 The phrase is quoted from the opinion of 
Judge Hitz in Holt v. Holt, 77 F. 2d 538 
(D.C.C.A, 1935), where he held that collu- 


” sion invalidated a Nevada divorce where the 


divorcing couple shared a motel pending. the 
outcome of the divorce proceedings. 
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gardless of the legal rules, most invalid 
divorce decrees were never challenged, 
frequently because the defendant did 
not care to bother about it or received 
a financial settlement.*° 

Not all states were willing to accept 
the full faith and credit mandate of the 
Supreme Court. Beginning in 1948, a 
law was passed in some ten states 
authorizing nonrecognition of divorce 
decrees where domiciliary jurisdiction 
was lacking, but state courts construed 
such statutes so as to conform with 
the Supreme Court decisions.** More- 
over, most states, despite occasional 
grumblings, gave effect to the letter and 
the spirit of the federal law. 

The social change which had pro- 
duced federal intervention and control 
of interstate divorce also affected the 
local administration of divorce laws. 
Since over 90 percent of American di- 
vorce cases were uncontested, the vast 
majority of them were routine, and 
proof was according to formula. In ef- 
fect, the crucial issues, including ali- 
mony and custody matters, were settled 
by law-office negotiation, and were 
not litigated. Tragically, the contested 
case, more often than not, involved a 
spouse who was recalcitrant, spiteful, or 
too greedy, rather than one who was 
fighting to save a marriage. It became 


80 Student research disclosed that there were 
only 88 cases between 1945 and 1960 where 
collateral attacks were made on a sister-state’s 
ex parte divorce. In 56 cases the ex parte 
decree was denied recognition, and in 32 it 
was held valid. During this same period, 
Nevada alone was grinding out an average of 
more than 10,000 divorces a year, most of 
them for migratory New Yorkers. 

31 The Uniform Divorce Recognition Act 
was enacted in California, Nebraska, New 
Hampshire, Rhode Island, Washington, and 
Wisconsin in 1949; in North Dakota in 1951; 
in Louisiana in 1952, but repealed in 1954; in 
Montana in 1963; and, in part, in New York 
in 1966. For a discussion of judicial con- 
struction of the act, see Note, 16 HASTINGS 
L. J. 121 (1965). 
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increasingly obvious that the fraud, 
-hypocrisy, ,and intolerance that had 


‘characterized our divorce law for more 


than a century had now grown to such 
dimensions that it threatened to under- 
mine public confidence in the adminis- 
tration of justice. Earlier generations, 
because of their moral fervor, had re- 
fused to recognize the facts, but in the 
1950’s church leaders, as well as lawyers 
and sociologists, began to acknowledge 
the realities'of the divorce dilemma and 
to demand reform. — 

The general public during this period 
was constantly reminded about the high 
divorce rate in America, and as concern 
about family stability became wide- 
spread, reformers first turned towards 
counseling as an answer to the problem. 
Judge Paul W. Alexander in Toledo and 
Judge Louis Burke in Los Angeles pre- 
sided over two types of family courts 
which offered counseling services in the 
court setting. The Toledo court be- 
came a social agency of which the court 
was a part, and all divorce petitioners 
with children under fourteen were forced 
to consult with court counselors. Los 
Angeles, on the other hand, assumed 
jurisdiction in its Conciliation Court 
only upon the petition of one or both 
parties, and its technique was to pro- 
mote entry into a husband-wife agree- 
ment which set the ground rules for the 
marriage. The Toledo court provided 
long-term counseling and therapy; the 
Los Angeles service referred to outside 


agencies those couples needing profes- 


sional help. Both courts claimed sub- 
stantial success and a high reconcilia- 
tion rate, and that their reconciliations 
endured. The Los Angeles court re- 
ceived a great deal of publicity, and 
its procedures were adopted in several 
western cities and states.®? 


82 For a discussion of family courts and 
conciliation services, see H. Foster, Conciza- 
tion and Counseling in the Courts in Family 
Law Cases, 41 N.V.U. L. Rev. 353 (1966). 
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Perhaps the most extreme example of 


the family court emerged in Wisconsin, - 
where all parties to divorce must appear ' 
before a judge or counselor in order at. 


least to explere the possibility of recon- 
ciliation. In additicn, guardians may 
be appointed to represent the interests 
of children o the divorcing parties, and 
the court ha: authority to grant only a 
legal separat.on even when an absolute 
divorce is requested and grounds are 
established." In theory, the New York 
Divorce Reform Law of 1966 adopted 
the Wisconsn system, but, in practice, 
conciliation Drocedures are not imposed 
upon unwillng couples. 

The idez of a family court with 
comprehensve jurisdiction over all legal 
matters per aining to the family makes 
sense and nas a wide appeal.**. The 
difficulty Les in its implementation 
within an erchaic and patronage-ridden 
court system. Morzover, it may be dif- 
ficult to gef competent personnel to man 
the staffs oF such courts, and to get the 
plant and resources that are needed for 
effective omeration. It is the familiar 
problem of public parsimony, which has 
been so tragic with .reference to our 
juvenile ccurts in most states. Without 
adequate resources and personnel, a 
socialized court tends to become a mon- 
ster, providing bad services and making 
poor law. Only an exceptional judge 
can: command or commandeer the 
needed re: ourc2s for effective social and 
legal work, ana usually he will be at the 
mercy of Dudget-cutters and philosophi- 
cal opponz2nts in tne legislative or execu- 


For an account of a failure of conciliation 
procedures see Bodenheimer, The Utah Mar- 
riage Coutseling Experiment: An Account of 


Changes t2 Divorce Law and Procedure, 7 ` 


Uran L. Lev. 443 1961). 


88 For a report on Wisconsin law, see Han- 


sen, The Role and Rights of Children in Di- 

vorce Acioons, € J. Famary Law 1 (1966). 
84See GELLHORN., CHILDREN AND FAMILIES 

IN THE Courts or New Yorx Crry (1954). 


tive branches of government. Such are 
the facts of political life, even if it is 
logical and correct to insist that family 
problems.and problem families cannot 
be helped on a piecemeal basis and that 
there must be a comprehensive and inte- 
grated jurisdiction lodged in one court. 

In addition ‘to conciliation and coun- 
seling in the court setting, there was 
an expansion of community counseling 
services during the period in question. 
Marriage counseling and social work 
both came to be recognized as profes- 
sions. Family-service agencies were 
created by public, religious, and private 
groups. Pastoral counseling was under- 
taken by many churches. Divorce law- 
yers became more perceptive in regard 
to the emotional difficulties of clients, 
and frequently they referred clients to 
psychiatrists or marriage counselors be- 
fore initiating or settling matrimonial 
disputes. Ethical lawyers assumed 
that their professional responsibility re- 
quired them to inquire into the pos- 
sibility of reconciliation if there was a 
chance to save the marriage and it 
would not be dangerous or ill-advised 
to do so. - The cynics of the legal pro- 
fession, however, continued to process 
divorce cases without regard to the real 
needs cr desires of their clients. 

Before turning to current proposals 
to reform the substance. and procedure 
of our divorce laws, it may be relevant 
to consider the nature and severity of 
the so-called divorce problem. First of 
all, it is important to note that, other 
than limited census data, there is 
but little reliable statistical information 
available. Typically, we have access 
only to small samples from local areas. 

s6 FREEMAN, LEGAL INTERVIEWING AND 
ČOUNSZLING (1964), is designed for law stu- 
dents and practitioners. Tue NATIONAL 
Counam on Lroat CLINICS, PROFESSIONAL 
Responsismiry ProstemMs ms Famiry Law 


(1963} may be obtained from the American 
Bar Center, Chicago, Ilinois. 
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The major studies in the field are either 
obsolete, or fragmentary, or purely local. 

We do know from census data that 
there is a marked difference in the inci- 
dence of divorce between geographical 
regions in the United States. In 1964, 
it was reported that the divorce rate, 
per 1,000 of population, is in western 
states 3.4, in the South 2.8, in the 
North Central states 2.1, and in the 
northeastern states 0.9 per 1,000 of 
population.*® It should be noted, how- 
ever, that migratory divorce inflates the 
figures for the western states and dimin- 
ishes the northeastern rate, and that, 
further, the latter may have a higher 
portion of Catholic marriages. For ex- 
ample, to include in the regional figures 
only divorces granted in New York, 
without regard to annulment, which has 
served as a substitute for divorce, and 
without regard to the almost equal 
number of divorces procured by New 
Yorkers outside the state, is to convey 
an erroneous picture, and the same may 
be said about the inclusion of migratory 
divorces, particularly those granted in 
Idaho and Nevada, in the regional fig- 
ures for the western states. Nonethe- 
less, even though we allow for distortion, 
the fact remains that the incidence of 
divorce is substantially higher in west- 
ern states, perhaps because of mobility, 
recent migration, and other factors. 
A legislative committee reported, for 
example, that San Mateo County, Cali- 
fornia, has a divorce rate of 70 di- 
vorces per 100 marriages. The states 
with the highest divorce rates are said 
to be Nevada, Oklahoma, Arizona, 
Florida, and Alabama, and those with 
the lowest include New Jersey and the 
two Dakotas. 


38 See H Carrer, Ercaer MYTHS ABOUT 
DIVORCE--AND THE Facts (1964), distributed 
by National Center for Health Statistics, Pub- 
lic Health Service, U.S. Dept. of Health, Edu- 
cation and Welfare. 


In 1962 there were 413,000 divorces 
and 1,577,000 marriages in the United 
States, a ratio of about 1 to 4, but if 
one considers only first marriages, the 
risk is about 1 in 5.27 The comparison 
of the number of divorces to the num- 
ber of marriages, however, is question- 
able. If one compares the number of 
divorced individuals and the number of 
living married men and women, it is 
found that in 1966 there were about 
44.6 million married males and 1.5 
million divorced men, or about 2.3 per- 
cent as many. For females the compa- 
rable figures are 44.7 million married 
and 2.2 million divorced, a ratio of 
about 4.9 percent.2® Census figures, 
based on a 1962 sample, also show that 
of the, then, about three million di- 
vorced persons in the country, there was 
only one divorced person in the popula- 
tion to every 29 married persons. 

Regardless of the figures and com- 
parisons, however, it is a sad fact that 
the prevalence of divorce has increased 
substantially in the twentieth century, 
even though, for the past two decades, 
it has leveled off at about 400,000 to 
500,000 divorces annually, or about the 
same as the number of desertions each 
year. In 1946 it was nearly six times 
as high as two generations earlier. In 
1900, the ratio between marriage and 
divorce was 13 to 1, whereas today it 
is 4 to 1, down slightly since the late 
1940’s.2° Put another way, the propor- 


87 Hunt, WORLD oF THE Formerty Mar- 
RIED 16 (1966). 

38 STATISTICAL ABSTRACT OF THE UNITED 
STATES (88th ed}. The discrepancy between 
the married male and married female figures 
results from the fact that widows frequently 
list themselves as “married,” from the ten- 
dency of divorced men to remarry, and from 
the tendency for divorced wives to outlive 
their former spouses The figure of 1 di- 
vorced person to every 29 married persons, 1s 
taken from CARTER, op. cit. supra note 36. 

89 See JACOBSON, AMERICAN MARRIAGE AND 
Divorce, ch. 7 (1959). 
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tion of divorced to married men today 
is about five and a half times what it 
was in 1900 when the proportion was 
6.6 percent. In 1920, it was 1.1 per- 
cent; in 1940, 2.1 percent; and in 
1966, 3.3 percent. Measured in terms 
of population, in 1923 there were 1.5 
divorces per 1,000 population, and in 
1940 and 1960, 2.2 per 1,000 popula- 
tion.*® Something over fifteen million 
Americans have been divorced by our 
courts during their history of divorce, 
and currently there are at least ten 
million children of divorced parents, 
and over five million persons living who 
have been divorced. Despite the preva- 
lence of divorce, however, marriage is 
more popular than ever before. In 
1900 only a little more than half of all 
Americans above fourteen were married; 
today almost two-thirds are. 

The American divorce rate, however 
measured and whatever it may be as- 
sumed to be, is one of the highest in 
the civilized world. The rate in Egypt 
may be higher, and France during the 
French Revolution probably had the 
highest divorce rate in history. Within 
recent years, Japan, Algeria, Israel, 
Soviet Russia, and Egypt, at one time 
or another, have had higher divorce 
rates than the United States. 

By occupational group, the meager 
data we have concerning divorce indi- 
cates that the divorce rate for factory 
workers and farm laborers probably is 
twice as great as that for business 
and professional men. A semi-skilled 
laborer is about three times as likely 
to get divorced as professional people 
and entrepreneurs; low-income families 
are about twice as divorce-prone as 
those of average or above-average in- 
come.*t But the very poor, of course, 
are priced out of the divorce market. 
Actors and others in the entertainment 


40 Id. at 90, 
41 Hunt, op. cit. supra note 37, at 17. 


field have a relatively high divorce rate, 
but for clergymen, less than one-third 
of one percent currently are divorced. 
One may hope that for priests the 
figure is even lower. 

With regard to the divorce rate and 
economic class, it is interesting to note 
that one of the legal services most in 
demand for the very poor is help in 
the resolution of their family problems. 
When free legal services are made avail- 
able to the poor, experience shows that 
they will resort to the legal processes, 
and in the case of divorce, the recent 
report from the “judicare” program in 
twenty-six rural counties in Wisconsin 
shows that in its first six weeks of opera- 
tion, 84 percent of the cases were re- 
quests for divorce.4? England had the 
same experience when free legal services 
were provided for the poor, in that 80 
percent of the cases first reported were 
for divorce, although the percentage 
subsequently leveled off at about 40 
percent. 

In addition to economic and occupa- 
tional factors, age at marriage is of 
great significance. Although the sta- 
tistics from various times and places 
differ quantitatively, it is conservatively 
estimated that teen-age husbands have 
a divorce rate three times that of the 
total population, and teen-age brides, 
almost four times as high. It has 
been indicated that one out of four 
men and two out of five women who are 
getting divorced are under age twenty- 
nine. A study of 70,000 divorces in 
Ohio disclosed that 70 percent of such 
divorces involved females who had mar- 
ried under age twenty and that over 
one-thira of the divorces involved 


42 See Foster & Freed, Unequal Protection: 
Poverty and Family Law, 42 Inv. L. J. 192, 
197-198 (1967). 

43 See Foung Marriage: A Rocky Road to 
Romance, Long Island Press, May 7, 1967, p 
36, col. 1. 
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couples who had eloped. Notwithstand- 
ing the high incidence of divorce among 
teen-agers, in 1967, it was predicted that 
at least 40 percent of American brides 
would be between age 15 and 18, al- 
though the median age for brides was 
20 and for grooms age 22. It also was 
predicted that half of those marrying 
before 18 would be divorced by 1972. 
The divorce risk for teen-agers was said 
to be six times greater than that for 
adults. More girls marry at age 18 than 
at any other age, and it is asserted that 
at least 35 to 45 percent are pregnant. 
Again, statistics such as the above are 
samples, and we do not have uniform 
reporting or compilation. However, it 
cannot be denied that the trend towards 
earlier courtship and marriage and the 
attendant propensity for divorce inflate 
the over-all divorce picture in America. 

Remarriages by divorce-prone persons 
also disturb the divorce picture. A local 
study in Iowa found that 16.6 per 100 
frst marriages ended in divorce; that 
where both had been previously di- 
vorced, the figure was 34.9; and where 
both previously had been divorced two 
or more times, it was 79.4 per 100 mar- 
riages.“4 However, it also has been 
claimed that 97 percent of American 
men and 96 percent of American women 
who get divorced end with only one 
divorce.** Jn other words, it may be 
reasonable to assume that divorce is a 
more likely escape-hatch where the 
process has already been experienced in 
person (or vicariously due to parental 
divorce), but that even remarriages are 
more likely to endure than to end in 
another divorce. 

If teen-age marriages and those by 
previously divorced persons are elimi- 


44 MONAHAN, The Changing Nature and 
Instability of Remarriage, 5 Eucenics Q. 73- 
85 (1958). 

45 Rosten, The World of Leo Rosten, Look, 
April 16, 1968, p. 16. 


nated, and we consider only the first 
marriages of adult persons, it is prob- 
able that over 85 percent of such mar- 
riages will be terminated only by death. 
Moreover, if we look at the problem 
from the point of view of premature 
termination of marriage, the startling 
fact emerges that the disruption rate 
of marriages is not increasing. From 
1890 to 1940, there was a drop in dis- 
ruptions from about 33 disruptions per 
1,000 marriages to about 30 per 1,000, 
although the circumstances of the dis- 
ruption changed. In 1890 about 30 
disruptions per 1,000 occurred because 
of death, less than 3 per 1,000 due to 
divorce. In 1940, marital disruptions 
due to death had dropped from 30 to 
21 per 1,000 while those due to divorce 
had risen from 3 to 9 per 1,000.*° 
Increased longevity, due to better medi- 
cal care, and fewer deaths in childbirth 
have produced the net result that more 
families were holding together in 1940 
than in 1890. Moreover, it is clear 
that, in part, our current divorce sta- 
tistics are up because we live longer, - 
and the typical marriage endures for 
many more years despite the stresses 
and strains of modern life. We are 
tempted to say that the modern spouse 
ig much longer-suffering than any in 
history. 

When marriage breakdown does oc- 
cur, marital difficulties usually develop 
in the first two years of marriage, and 
the divorce peak is reached three years 
after marriage. But nearly 40 percent 
of all broken marriages last ten or more 
years, 13 percent last more than twenty 
years, and for the United States as a 
whole, the median duration of marriages 
ending in divorce is 7.3 years.*’ ‘There 
is a definite secondary peak of divorce 
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at around the fifteenth year of marriage. 
By age forty or so, those in the lower 
income brackets may have given up on 
a claim to marital happiness, but those 
in better economic circumstances are 
more willing to take a chance on divorce. 

Contrary to popular belief, such fig- 
ures as are available do not indicate 
that children tend to hold a family 
together, although divorce may be post- 
poned until children are out of school. 
In 1948, only 42 percent of divorcing 
couples had children under 18, but in 
1955, the figure was 47 percent, and in 
1962 reached 60 percent, involving 
537,000 children.** In the northeastern 
states, for the latter year, 69 percent 
of divorcing people had minor children. 
In rural areas, however, where the di- 
vorce rate is up to 50 percent lower 
than urban areas, the farm family, with 
its division of labor among its members, 
may present the most stable family 
condition in our culture. 

Since the typical American divorcee 
is in her twenties, it is interesting to 
look at her chances of remarriage. One 
report concludes that, at age 25, the 
chances of eventual remarriage are now 
better than 99 in 100 for divorcees.“ 
Another authority states that about 94 
percent of women divorcing by age 
thirty eventually will remarry,” and 
still another claims that within five 
years, 75 percent of all divorcees of 
all ages have remarried." The period 
between divorce and remarriage for men 
in their twenties averages two years. 
The divorced person, at any age, is 
more likely to remarry than widowed 
persons, and much more likely to marry 
than persons of the same age who have 
no prior history of marriage and divorce. 


48 Id. at 20. 
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Moreover, children are no handicap to 
the proverbial grass widow, and one 
author reports that the rate for remar- 
riage is actually higher when there 
are more than when there are fewer 
children.®? 

With reference to the sex mores of 
the formerly married, a popular writer 
reports that almost none of the men and 
only about one-fifth of women forego 
sexual inzercourse after divorce.°* Five 
out of six divorced persons acquire 
sexual partners within the first year 
after divorce. Lest it be assumed that 
the single life is a bed of roses, it should 
be noted that the suicide rate for di- 
vorcees is three times that of married 
women and four times as great for 
divorced males as for married men.** 

The profile that emerges from the 
fragmentary data which we have is that 
the typical American divorce case in- 
volves a white Protestant couple, in 
their early twenties, who have been 
married three years and have one, or 
perhaps two, children, and are members 
of the working class or the lower-middle 
class, and were not educated beyond 
high school. The stated ground for di- 
vorce is cruelty; only the plaintiff wife 
appears in court; and the whole pro- 
ceeding takes less than half an hour, 
the husband being ordered to pay for 
support of the child, and the mother 
being awarded custody of the children. 
Alimony may or may not be ordered. 

It will be noted that cruelty is the 
ground alleged in at least 70 percent 
of American divorce cases. Adultery is 
the alleged ground in less than 3 per- 
cent, and after cruelty, desertion is the 
most common ground. Before the Civil 
War, cruelty was a ground in only 12.9 
percent of divorce cases, but at the 
turn of the century it had risen to 21.8 
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percent, in 1932 it accounted for 42.7 
percent, and in 1949, it had reached 
66.9 percent.*> In the 46 states having 
cruelty as a ground, only South Carolina 
requires a finding of actual personal 
violence. ‘Twenty-six states will grant 
a divorce upon the purely subjec- 
tive evidence of mental distress, have 
“mental suffering’ as a part of their 
cruelty statute, or comparable grounds 
such as “indignities” or “incompatibil- 
ity.” The remaining eighteen states re- 
quire the injured party to show, by ob- 
jective means or medical evidence, that 
cruel treatment impaired the health of 
the plaintiff, or, if allowed to continue, 
could have such an effect.*® 

Although it is obvious that, in most 
states, cruelty as a divorce ground has 
been expanded by judicial interpreta- 
tion to include the more common types 
of family warfare, there still is some 
social stigma attached to the finding, 
especially where the phrase is “cruel 
and inhuman treatment.” Alaska, 
Nevada (since 1967), New Mexico, 
Oklahoma, the Virgin Islands, and, 
most important, the state of Chihuahua 
(Juarez), Mexico, avoid the stigma by 
making incompatibility a ground for 
divorce. 

Social scientists have repeatedly 
pointed out that there is little, if any, 
relation between statutory grounds for 
divorce and the causes of marriage 
breakdown. Most often advanced as 
reasons for marital failure are such fac- 
tors as emotional immaturity, the ro- 
mantic concept of marriage, personality 
differences, irresponsibility, mother-in- 
law trouble, drunkenness, social mobil- 
ity, urban anonymity, the decline of 
religious influences, industrialization, 
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financial difficulties, and a whole host 
of other contributing factors. In short, 
all of the stresses, strains, traumas, and 
circumstances of urban living combine 
to affect the quality of family life and 
emotional health. There are a multi- 
tude of factors which are a threat to 
marriage stability, and, as distinguished 
from past generations, modern man is 
committed to the proposition that he 
has a moral right to pursue marital 
happiness. In most states, the prin- 
ciples and rules relative to divorce have 
been adjusted so as to convert that 
moral right into a legal right. Con- 
sidering all the circumstances, the 
amazing thing is that most marriages 
endure and are reasonably happy. The 
modern marriage, when successful, is 
an almost unprecedented relationship, 
for it must be remembered that the 
romantic concept of marriage is peculiar 
to our times, insofar as the mass of 
people are concerned, and that the in- 
dependence of the modern woman is 
unparalleled in history. 

Current efforts to reform our divorce 
laws, in addition to the family-court 
movement previously discussed, take the 
form of recommending either the aboli- 
tion of all grounds and substituting a 
finding of irreparable breakdown of the 
marriage, or the addition of non-fault- 
grounds to existing fault-grounds for 
divorce. The first approach was en- 
dorsed by the report of the Governor’s 
Commission of California in 1966, and 
was considered, but rejected, in England 
and Canada. The addition of non- 
fault-grounds was New York’s expedient 
decision or compromise in its Divorce 
Reform Law of 1966. 

Substitution of marital breakdown 
for the fault issue has logic and a great 
deal of sociological data on its side, but 
there are practical and political difficul- 
ties which inhibit the selection of that 
alternative. The notion that a cuck- 
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olded husband or wife is entitled to 
divorce as a matter of right is strongly 
entrenched in both popular and judicial 
attitudes." That feeling is not dimin- 
ished by sophisticated arguments that 
adultery is a symptom of family break- 
down rather than a cause of it. Much 
the same emotional reaction is engen- 
dered by desertion or by cruel and inhu- 
man treatment which exceeds the bounds 
of ordinary family warfare. Even 
if judges and lawyers are convinced, for 
the most part, that marital fault is a dif- 
ficult, if not impossible, thing to assess, 
legislators are most apt to be committed 
to the fault-concept. In other words, 
the breakdown theory is a radical de- 
parture from prior law, and is not likely 
to appeal to most state legislatures. 
Addition of non-fault-grounds, how- 
ever, is a more acceptable method of 
achieving substantial divorce reform. 
Kentucky in 1850, Wisconsin in 1866, 
Rhode Island in 1893, and eventually a 
total of some 28 states, adopted some 
form of separation or living apart as a 
non-fault-ground for divorce."® Most 
countries in Europe provide that sepa- 
ration, usually for two or more years, 
is a ground for divorce, and the same 
is true in Australia and New Zealand. 
The usual objective of such provisions 
is to grant legal authority to terminate 
dead marriages, whatever the cause of 
the demise, and the fact of living apart 
due to marital difficulties is deemed to 
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be objective proof that the marriage is 
defunct. The various statutes differ as 
to details, including the stipulated length 
of separation, which is one year in the 
District of Columbia but ten years in 
Rhode Island. A substantial number of 
states (Alabama, Arizona, Idaho, Ken- 
tucky, Louisiana, Nevada, North Caro- 
lina, Rhode Island, Texas, Virginia, 
Washington, and Puerto Rice) make 
separation a ground for divorce, regard- 
less of who was to blame for the original 
separation. Delaware, the District of 
Columbia, Maryland, and Wisconsin, 
however, require that the separation be 
consensual, and Vermont, that the non- 
cohabitation must have been without 
the fault of the plaintiff. Wyoming has 
a similar limitation. The Divorce Re- 
form Law of New York is unique in 
that it requires that the two or more 
years of separation must be pursuant to 
a separation agreement or court decree. 

There are some thirteen jurisdictions 
where judicial separation may be con- 
verted into absolute divorce after a 
stipulated period. These jurisdictions 
are Alabama, Colorado, Connecticut, 
District of Columbia, Hawaii, Louisiana, 
Minnesota, New York, North Dakota, 
Tennessee, Utah, Virginia and Wiscon- 
sin. In each instance, either the plain- 
tiff or the defendant in the judicial sepa- 
ration action may convert the decree 
into a final divorce, except that only the 
innocent party may do so in the Dis- 
trict of Columbia and Hawaii. More- 
over, in some states, such as North 
Dakota, the conversion is discretionary 
with the court, and in New York it 
must be shown that the petitioner has 
substantially complied with all prior 
court orders. The conversion ground 
has some appeal because it discourages 
bed-and-board divorce, an unnatural 
status which Chancellor Kent described 
as placing the parties “in the undefined 
and dangerous character of a wife with- 
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out a husband and a husband without 
a wife” and as a hazard to morals.*® 

Both types of separation grounds 
have the advantages of being relatively 
honest grounds for divorce and of elimi- 
nating the need for washing dirty linen 
in public, and there is assurance that, 
in fact, the marriage is dead. However, 
if the required period of separation is 
too long, such grounds will not be used 
with any frequency. Any period over 
two years seems too long, and perhaps 
the period of one year or more, estab- 
lished by Congress for the District of 
Columbia, is preferable. There are cer- 
tain tax advantages that flow from the 
shorter period, and a year’s estrange- 
ment due to marital difficulties is long 
enough to assure that the marriage no 
longer is viable. 

In the last third of this century, 
many legislatures will choose between 
reformation of divorce laws by adding 
non-fault-grounds or by the breakdown 
theory.°° The chances are that the 
former will have greater legislative 
appeal because, with 28 states and 
many foreign countries already adopt- 
ing such measures, it is an established 
ground for divorce. The irreparable 
breakdown theory is a more radical 
departure from familiar divorce law, but 
it may be possible to relate it to prior 
law by treating certain marital sins, 
which formerly were grounds, as evi- 
dence that a breakdown in fact has 
occurred. It is the latter factor of 
proving breakdown that has troubled 
those who have considered making 
breakdown the exclusive basis for di- 
vorce. Moreover, unless there is a 
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competent professional staff to process 
all cases, the fact-finding as to break- 
down may be most uncertain. In the 
background, also, is controversy over 
socializing the courts and assigning them 
tasks that might better be left to 
behavioral scientists.** 


CONCLUSION 


Family law is responding, although 
slowly, to the social changes of our 
times. The law of divorce is being re- 
evaluated, and substantial reforms are 
in prospect. Just what form reforms 
will take is uncertain, but the traditional 
ambivalence of the public regarding di- 
vorce, which accounts in some measure 
for the hypocrisy of tolerating strict 
laws in theory and lax administration in 
practice, is being dissipated and re- 
placed by an insistence that divorce law 
be modernized. 

In the past, divorce law has been 
almost wholly negative and preoccupied 
with the Puritan concept of fault. A 
modern law must be constructive and 
offer affirmative help to families in 
trouble and help them to plan sensibly 
for the future. Perhaps children of di- 
vorcing parents should have independent 
representation in divorce proceedings 
In any event, rather than inflaming 
the parties, and further embittering 
them, the law should provide coun- 
seling and conciliation so that ad- 
justment to life after divorce is not 
unduly traumatic. The bonds of acri- 
mony should be severed upon divorce, 
and the objective should be a restora- 
tion of the parties to a meaningful and 
worth-while life. Once a helpful and 
therapeutic approach is adopted con- 
cerning the problem of broken families, 
it becomes clear that greater emphasis 

61 For a criticism of counseling in the court 
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should be given to education and prepa- 
ration for marriage Students and 
young couples should be encouraged to 
take practical courses, provided by 
church or state, so that, in advance, 
there will be a better understanding of 
the adjustments and concessions that 
marriage requires. 

There is no ideal law of divorce, but 
progress may be made in human and 
marital relations if there is a pragmatic 
concern about consequences and the em- 
phasis is on problem-solving rather than 
the assessment of blame. From the 
husband’s point of view, the Todas of 
southern India may have devised the 
most sensible divorce law, for it was 
their rule that a husband may divorce 
his wife either because (1) she is a fool, 
or (2) she will not work. That would 
seem to cover about everything, al- 
though some might want to add another 
ground, recognized in ancient China, 
that talkativeness warranted divorce. 
From the modern wife’s point of view, 
the Zuni Indian cus:om which permitted 
the squaw to divorce by putting her hus- 
band’s belongings outside the tepee, or 
the ancient Celtic law which permitted 


her to obtain a divorce if she was not 
able to receive a satisfaction of her 
desires in the community of marriage, 
might seem ideal. In any event, the 
perennial problem of divorce is summed 
up in an oriental fable. It is said that 
the following inscription was written in 
large characters over the principal gate 
of the City of Agra in Hindustan: 


In the first year of the reign of King 
Julief, two thousand married couples were 
separated, by the magistrates, with their 
own consent. The emperor was so indig- 
nant, on learning these particulars, that he 
abolished the privilege of divorce. In the 
course of the following year, the number of 
marriages in Agra was less than before by 
three thousand; the number of adulteries 
was greater by seven thousand; three hun- 
dred women were burned alive for poison- 
ing their husbands; seventy-five men were 
burned for the murder of their wives; and 
the quantity of furniture broken and de- 
stroyed, in the interior of private families, 
amounted to the value of three millions of 
rupees, The emperor re-established the 
privilege of divorce.** 


82 Prirted in 28 Niles Register 229, June 11, 
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Annulment of Marriage 


By Morris N. HARTMAN 


ABSTRACT: There are three categories of dissoluble mar- 
riages and three corresponding remedies provided by law. ‘The 
first category includes marriages void from their inception. 
The remedy in this case is a declaration of nullity which voids 
the marriage as of the date of its inception, thereby erasing 
it completely from the records. In the second category are 
marriages which are voidable, that is, valid until odjected to. 
The remedy for a voidable marriage is also a decree for null- 
ity, the difference being that the marriage is not voided from 
the beginning, but from the time that the annulment decree 
is issued. The final category consists of those marriages 
which are valid when entered into but, because of marital 
offenses, subsequently become dissoluble. Here the remedy 
provided is divorce. The traditional remedy of annulment is 
too valuable a legal device to be discarded. Divorce has 
become so controversial that it is not unlikely that something 
will supplant it. Originally, the basis for divorce was the 
fault of one spouse, while the other remained legally 
“innocent.” Today, in some states, there are grounds for 
divorce which are based not so much on fault as on misfortune. 
It may well be that divorce may come to be based an grounds 
of failure. But, through all this, the need for annulment 
would remain. 
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HOS article will treat of annulments 

of marriage. We will, first of all, 
define what marriage is. We will dis- 
tinguish annulment from divorce, and 
differentiate between marriages which 
are considered to be void and those 
which are classified as voidable, giving 
illustrations. A brief historical back- 
ground of annulment and divorce will 
be included to show how jurisdiction to 
deal with dissolutions of marriage passed 
from English ecclesiastical to United 
States courts. We will then set forth 
what are generally provided for by our 
states as grounds of annulment. 


MARRIAGE 


Marriage in this country is generally 
regarded as a contract made between a 
man and a woman. It is a distinctive 
type of contract. It differs from ordi- 
nary contracts that are executed between 
people. The marriage contract creates 
a status or relationship in which the 
State has its own interest. Thus, where 
other contracts may be altered, modi- 
fied, enlarged, or even abrogated by the 
parties, by their consent, the marriage 
contract may not be. Once the mar- 
riage contract has been executed, the 
State steps in and becomes a sort of 
unnamed third party to it. The State, 
by its statutes, prescribes the manner 
in which the relationship may be dealt 
with; how, and in what manner, the 
parties can be held to their several obli- 
gations under the contract; and how the 
marriage contrac: may be modified or 
dissolved. The State may also, by its 
laws, provide the manner in which a 
marriage may be contracted. 

A lease made between a landlord and 
his tenant is a contract made by and 
with the consent of the parties. If 
either one wants to terminate it before 
the time agreed upon for its expiration, 
nothing prevents the other party from 
agreeing to terminate that lease. Or, 
if the tenant finds that he cannot pay 


the amount of rent agreed upon, there 
is nothing to prevent the landlord from 
agreeing to accept less rent, and making 
a new contract between the parties to 
modify the provision for rent. 

If you make a contract to buy from, 
or to sell to, your neighbor a piece of 
property, and you and your neighbor 
execute a written contract which sets 
forth all the terms of that purchase or 
sale, both of you are, by law, bound by 
that contract. But suppose you or your 
neighbor, before the property is actually 
transferred by an executed deed, decide 
that you would like to be relieved of 
that contract. There is nothing in the 
law which says that the other party 
cannot agree to cancel all obligations 
flowing from that contract. Once you 
have both come to a meeting of the 
minds on canceling the original agree- 
ment, you have, in fact, simply made 
a new agreement, usually done in writ- 
ing, to replace the old agreement. It 
is as simple as that. 

Suppose that you have gone to a 
person or company dealing with the 
sales of television sets. You select one 
that you like, agree to buy it, and sign 
a contract, paying a deposit for it. The 
set is then delivered to your home, you 
try it, and find that you are not com- 
pletely satisfied with its performance. 
You may even think that it is a defec- 
tive set. Nothing legally prevents the 
seller from taking it back, returning 
your deposit, and canceling your obli- 
gation which was created by that sales 
contract. The seller may not want to 
do that but, instead, might be willing 
to make an adjustment by reducing the 
amount of the balance which you owe 
him. If you agree to that type of 
adjustment, the new arrangement is 
legally binding because you have both 
consented to it. The parties should 
then execute a supplemental writing as 
evidence of the change. 

There is no right by agreement 
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between the parties to a marriage con- 
tract. The State tells you how you 
may enter into a marriage contract, and 
how you may or may not dissolve it. 
The State prescribes how marriage 
licenses may be procured. The law of 
your state will say under what age you 
may not secure a license to marry; that 
an epileptic may not marry; that an 
insane person may not marry; that you 
may not marry a person to whom you 
are related, by blood, more closely than 
a first cousin. The State may require 
a blood test before a license is issued, 
to assure that one spouse does not pass 
on to the other a disease or affliction. 
The regulations just described are the 
normal statutory requirements before 
licenses to marry ceremonially can be 
issued. ‘The State may also say which 
persons are officially authorized to per- 
form marriages, such as clergymen, 
judges, and justices of the peace. 


Common-law marriage 


There are a number of states that, in 
addition to the formalities required in 
ceremonial marriages, permit a man and 
woman to enter into a valid common- 
law marriage. In those states which 
still permit common-law marriages, a 
man and a woman, each of whom is 
free to marry and capable of consenting 
to a marriage, need only agree to take 
each other as man and wife, and there- 
after are entitled to be accepted in their 
community or neighborhood as a mar- 
ried couple. Two things are required: 
first, the agreement to be man and wife; 
and, second, the reputation which the 
couple creates as husband and wife 
in their community. Such a consent 
between them to be married, and the 
recognition of their relationship by their 
families, friends, merchants, and busi- 
ness associates, make their marriage as 
legal as if they had been ceremonially 
married, with all the formalities of a 


duly issued license and a simple, or even 
elaborate, church wedding. 

You should remember that we are 
talking of a common-law marriage which 
is permitted to be contracted under the 
law of the state. Do not confuse this 
legal type of marriage contract with a 
certain kind of situation which is fre- 
quently mentioned in your newspapers. 
Quite often, newspapers describe a 
couple as “living in common law,” 
giving the reader a rather clear impres- 
sion that the parties are not really mar- 
ried but are living in sin—that, per- 
haps, a married man not divorced from 
his wife is living with another woman. 
Of course, a man cannot legally be 
married to one woman and live with 
another as man and wife. That kind 
of arrangement cannot create a valid 
common-law marriage. Like any cere- 
monial marriage, a common-law mar- 
riage requires, as we have noted, the 
consent of two people who are free to 
marry and capable of consenting to such 
a relationship. A married man is not 
free to remarry unless and until his 
marriage to his wife has been dissolved 
by divorce, or annulment, or the death 
of his wife. 


Validity 


When a marriage is legally performed, 
or contracted for, in one state or coun- 
try, as a general rule it is valid every- 
where else. We say that the validity of 
a marriage is tested by the law of the 
place where it was performed. This is 
a well-established principle of the un- 
written international law of marriage. 
This is a good principle of law because 
it avoids the confusion and infinite mis- 
chief which would ensue if the law of a 
person’s nationality or domicile were to 
govern. Thus, it is readily understand- 
able that a common-law marriage be- 
tween H (husband) and W (wife) con- 
tracted in a state which allows it, like 
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Florida, is recognized as a valid mar- 
riage in New Jersey, even though a 
man and woman in New Jersey are, 
since 1939, not legally permitted 
to contract a common-law marriage. 
Many states have abolished the right 
of people in those states to marry in 
any manner other than by a civil or 
religious ceremonial marriage. But note 
that when a state has passed a law 
which prohibits common-law marriages, 
what this law means is simply that 
thereafter a man and a woman may not 
create a marriage in this way. A 
common-law marriage contracted be- 
tween a man and woman before the new 
law takes effect remains and continues 
to be a valid marriage in that state, and 
is recognized as a valid marriage every- 
where else. 

We have said that it is a general rule 
that a valid marriage performed in one 
state or country is recognized as valid 
in any one of our states. There are 
exceptions. If a foreign marriage con- 
travenes the law of nations, or some 
express and positive statute of State X, 
it will not be recognized as valid in 
State X. If the marriage of a couple 
in a foreign country is established under 
laws of that country which offend 
against the accepted principles of Chris- 
tendom, we would not recognize it as 
valid in this country. 

Let us consider another example. 
State X prohibits the marriage of its 
citizens who may be first cousins. John 
and Mary, first cousins, residents of 
State X, wish to be married. They go 
to State Y where first cousins are per- 
mitted to marry, comply with the 
licensing laws of State Y and are there 
married. They then return to State X. 
By traveling to State Y to evade the 
Jaw of their domiciliary state, they have 
not given validity in State X to that 
marriage. State X will not recognize it. 

Another example: State X has a law 
which prohibits marriages of its citizens 


under eighteen without parental con- 
sent. State X also has a law which 
will permit a person to annul a mar- 
riage if that person was under eighteen 
at the time of the marriage and dis- 
affirmed the marriage before arriving at 
age eighteen. John is nineteen and 
Mary is sixteen. She cannot obtain her 
parents’ consent to the marriage. John 
and Mary elope. They fly to State Y, 
whose laws permit persons sixteen years 
of age to marry, and they get married 
there. Taey then return to State X 
where thev live together as husband and 
wife. One month before arriving at age 
eighteen, Mary sues John in State X to 
annul the marriage. She will be suc- 
cessful, for the reason that the law of 
State X has expressed its public policy 
against marriages of a person under 
eighteen. The fact that State Y’s policy 
is different will not cause State X to 
depart from its own public policy. A 
codicil to this example is the fact that 
Mary will get her annulment even 
though she is pregnant with child by 
John, or even if she has already given 
birth to a child. Although the annul- 
ment erases the marriage, you will find 
that most states, by statute, recognize 
the childen of such marriages as being 
legitimate. 

We can now go a step further in this 
fascinating area. We have said that 
generally if a marriage is good in the 
place where it was solemnized, it is 
good elsewhere. We mean by this that 
if a question arises about a marriage in 
some litigation pending in State X, and 
that marriage was performed in State Y, 
the courts in State X will apply the 
laws of State Y in determining any 
questions concerning the validity of that 
marriage. It does not matter that the 
law of State Y is different from the 
law of State X. So, if a marriage in 
State Y is voidable under its laws, and 
the parties to that marriage are later 
engaged in litigation in State X, where 
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such a marriage of its own citizens is 
not voidable, still State X will apply 
the law of State Y in making its deter- 
minations of questions relating to the 
marriage. 

If a marriage is void in State Y where 
it was performed, then it is to be con- 
sidered void in State X. But let us 
suppose that citizens of State X are 
married by civil ceremony by a con- 
sular officer in a foreign country; that 
marriage is recognized by State X even 
though the foreign country where the 
marriage was performed permits only 
religious marriages. 

You may have frequently viewed, in 
motion pictures, marriages being per- 
formed by the captain of a vessel on 
the high seas. In some states, it has 
been held that there is no law on the 
high seas and that, consequently, the 
law of the domicile of the parties should 
govern the validity of that marriage. 
The majority view is, however, that the 
laws which follow a ship on the high 
seas are the laws of the state or nation 
in which the owner is domiciled, not the 
laws of the state or nation within which 
the ship is registered. If the marriage 
is valid in the state or nation wherein 
the owner resides, and is not repugnant 
to the principles of Christendom, it is 
valid everywhere. 

And so it is that we view and consider 
marriage in American law as a civil con- 
tract. The law does not concern itself 
with religious recognition of marriage. 
The religious aspect of marriage is left 
to ecclesiastical law. 

When the colonies declared their in- 
dependence from England, one of the 
great established principles, constitu- 
tionally declared, was the separation of 
Church and State. For many centuries, 
the dissolution of marriages was gov- 
erned and controlled by the Roman 
Catholic Church. The church did not 
permit absolute divorce for the reason 
that marriage was considered a sacra- 


ment which man could not put asunder. 
Only death could dissolve a marriage. 
The church governed marriage through 
its canon, or ecclesiastical, law. The 
church did, however, permit what were 
called divorces from bed and board, for 
causes which were recognized as dis- 
ruptive of family life. This divorce 
from bed and board is sometimes re- 
ferred to as a limited divorce, or a 
judicial separation. This type of church 
decree, under ecclesiastical law, per- 
mitted parties to live separate and 
apart, but did not permit either of them 
to remarry. 

Now that I have pointed out that 
absolute divorces were not permitted 
under ecclesiastical law, I will probably 
confuse you by saying that, in fact, 
the church did grant absolute divorces. 
In order to explain this apparent con- 
tradiction, I shall first attempt to dis- 
tinguish between divorce and annulment. 


DIVORCE AND ANNULMENT 
DIFFERENTIATED 


The term divorce, in its technical 
sense, describes the dissolution of a valid 
marriage for a cause or causes which 
arose after the marriage relationship 
was created. If a married man commits 
adultery, and the law of the state per- 
mits a dissolution of the marriage for 
that cause or reason, the wife on proving 
her husband’s adultery is entitled to a 
divorce decree. And, if the law of the 
state provides for grounds of divorce 
like desertion, extreme cruelty, impris- 
onment, and habitual drunkenness, it is 
easy to recognize these grounds as 
those which arise after the marriage. 

In contrast, the word “annul,” le- 
gally defined, means to reduce to noth- 
ing; to obliterate; to make void and of 
no effect; to abolish; to do away with; 
to eradicate. When we say a marriage 
has been annulled, we mean, technically, 
that a court, acting under the law of the 
state, has found that causes existed 
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prior to the marriage which render the 
marriage void. The court is saying that 
the marriage, when performed, was, in 
fact, no marriage at all, and is annulling 
it as though it had never existed. A 
good example, because of its ecclesiasti- 
cal background, is the situation of a man 
who has married a woman without dis- 
closing to her tha: he never intended to 
have any children. Once the wife learns 
of this, she seeks, and is entitled to, an 
annulment of her marriage. 

Divorce, thereiore, presupposes the 
validity of the marriage. The plaintiff 
in a divorce action first proves the ex- 
istence of a valid marriage, and then 
goes on with proofs of the cause or rea- 
son depended on to dissolve it. The 
court finds, in effect, (1) that plaintiff 
was validly married to the defendant, 
and (2) that since the marriage, de- 
fendant has been guilty of adultery or 
extreme cruelty, for example, and that, 
therefore, as of the date of the divorce 
decree, the marriage no longer exists. 

Annulment, on the other hand, pre- 
supposes the invalidity of the marriage 
contract. What the plaintiff seeks from 
the court, using the example already 
given of the man who never intended to 
have children, is a judicial decree say- 
ing, in effect, that although a form of 
ceremony of marriage was actually en- 
tered into between the parties, the fact 
that the defendant entered into that 
contract with the preconceived notion 
never to have children constitutes a 
fraud, and the marriage is annulled— 
not as of this date—but as though the 
marriage had never taken place. 

A divorce brings an existing marriage 
to an end, but does not in any way alter 
the previous status of the parties; they 
are still regarded in the law as having 
been husband and wife before the mar- 
riage was dissolved by the divorce de- 
cree. An annulment decree eliminates 
the previous status of the parties; the 
law regards them as never having been 


husband and wife; the status never 
existed. 

Now we will return to the contradic- 
tion mentioned above. 

I first stated that ecclesiastical law 
did not permit absolute divorces be- 
cause marriage was a sacrament and 
only death could dissolve a marriage. 
I then stated that, in fact, the church 
did grant absolute divorces. This con- 
tradiction is easily explainable now that 
I have pointed out the difference be- 
tween a divorce and an annulment. 

When ecclesiastical law spoke of a 
divorce a vinculo—a divorce from the 
bonds of matrimony, or an absolute di- 
vorce—waoat the church was really say- 
ing was that an annulment was contem- 
plated. Why they used the term “di- 
vorce” escapes me entirely. It is a mis- 
nomer. Under Roman Catholic law, 
according to some recognized authorities 
on canon law, procreation of the race is 
the most important function of mar- 
riage. Small wonder, then, if when a 
man married with the intent never to 
have children, the church would annul 
that marriage for the fraud inherent in 
his attitude, a fraud which goes against 
the essential purpose of marriage, as the 
church had precepted it. 

The oddity of this misnomer, this use 
of the term “divorce” when technically 
what is meant is “annulment,” is that 
many stetes have compounded the error. 
If you were to examine the divorce and 
nullity laws of the several states of the 
Union, you would frequently find what 
would normally be grounds for annul- 
ments ot marriage included in divorce 
laws. A good example of this is a 
statute which permits a divorce to a 
wife because of the husband’s bigamy, 
he having been previously validly mar- 
ried to another woman but not di- 
vorced from her. This is a classic ex- 
ample ot a void marriage which may be 
annulled, yet some states call it a ground 
for divorce. 
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A Brier REVIEW 


To review what has already been cov- 
ered, we have examined the nature of a 
marriage, the distinctive type of con- 
tract that it is, and the interest of the 
State in its social institution. We ana- 
lyzed common-law marriages and the 
manner in which they are contracted, to 
distinguish those valid marriages from 
ceremonial ones, religious or civil. We 
touched on the recognition of marriages 
between states and nations, pointing out 
how differently the several states deal by 
statute with marriage and its dissolu- 
tion. We have also distinguished di- 
vorce from annulment. We will now 
turn to the specific subject of annulment 
and describe some of the basic reasons 
for which annulments are authorized by 
law. We will, at the same time, at- 
tempt to distinguish void from voidable 
marriages. 


Tue History oF THE LEGAL CONCEPT 
oF ANNULMENT 


Prior to the dissolution of a marriage 
by the death of one of the parties, or by 
divorce or annulment, a marriage may 
be valid, voidable, or void. This was 
not always so. Under Roman law, there 
were no courts dealing with marriage or 
divorce. People married by agreement 
and divorced each other by their own 
consent, free to marry others. The in- 
fluence of Roman Catholic law, when 
that church ascended to power, intro- 
duced the sacramental nature of mar- 
riage and its indissolubility except in 
those instances where annulments for 
pre-existing causes were permitted. 
During the Reformation, England broke 
away from the Roman Catholic church, 
but the church’s doctrine of indissolu- 
bility was retained by the ecclesiastical 
courts in England. They also adopted 
the church’s power to annul marriages 
for canonical disabilities such as con- 
sanguinity, affinity, and certain corporal 


infirmities. It is interesting to note that 
it was not until 1857 taat England took 
away the jurisdiction of the ecclesiasti- 
cal courts in matters of divorce and 
annulment and vested this authority and 
power in the High Court. 

We declared our independence from 
England in 1776. The thirteen Ameri- 
can colonies, at the outset, adopted as 
their laws the law which existed in Eng- 
land at that time, which is referred to 
as “the common law.’ The common 
law is still the law of tke original states, 
except as that law has been changed by 
statute or by the constizution of a state. 
But we did not adopt ecclesiastical law 
as part of the common law, for the un- 
derstandable reason that we immedi- 
ately declared the principal of separa- 
tion of Church and Stata. In states like 
New Jersey, for example, it was origi- 
nally the legislative body which granted 
dissolutions of marriage. This was done 
by a special act in each individual case. 
Small wonder that only persons of means 
could afford the luxury of divorce or 
annulment. ‘The first statute in New 
Jersey that passed a Civorce act and 
placed jurisdiction in the courts did not 
come along until the year 1794, when 
jurisdiction was vested :n the Court of 
Chancery. This 1794 Divorce Act in- 
cluded suits for nullity as well as di- 
vorce, and the misnomer of “nullity” as 
“divorce” was not technically rectified 
until the year 1902. 

The Court of Chancery always had 
jurisdiction to void ord.nary contracts 
for reasons of fraud, misrepresentation, 
and lack of consent, and for other 
equitable reasons, so it was just a step 
from that to include actions to annul 
marriages for such equitable reasons, 
because marriage was also a matter of 
contract, albeit a status was also cre- 
ated. So we say in New Jersey that our 
Court of Chancery has statutory juris- 
diction in matters of divarce and nullity 
as well as inherent equity jurisdiction to 
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annul marriages for fraud and the like. 
By this, we mean that this court has 
statutory jurisdiction to annul or di- 
vorce for such causes as our statutes 
enumerate. In addition to this jurisdic- 
tion, the same court is empowered, with- 
out the need of any statute, to annul 
marriages for reasons of fraud and the 
like. 

We should note here the types of 
causes which the legislatures of New 
Jersey have established as statutory 
grounds for annulment. Bear in mind 
that the laws of other states may pro- 
vide more or fewer grounds than are 
provided by the laws of New Jersey. 


Voro MARRIAGES 


When either of the parties has an- 
other wife or husband living at the time 
of a second or other marriage, and that 
prior marriage has not been previously 
dissolved, an arnulment is in order. 
This is a well-recognized ground for 
annulment and is probably available in 
every state of the union. This is what 
we call a void marriage. This type of 
relationship between a man and a woman 
can never be a valid one; it is meretri- 
cious from the beginning; nor can it 
ever be saved. We are here talking 
about someone’s bigamous marriage. 
You might ask: Suppose after the biga- 
mous marriage the former spouse should 
die, or there is a divorce of the first 
marriage, would that not remove the 
impediment to the later marriage and 
make it a good and valid one? The 
answer is no. The removal of the im- 
pediment cannot serve to ratify that 
which never existed, to wit: a valid 
marriage. Only a new marriage between 
the parties, performed after the removal 
of the impediment, will work, and then 
only to create for the first time, and 
from the date o: the new “marriage,” a 
valid one. 

Where a marriage is void, as in the 
case of our bigamous example, no court 


decree is necessary to terminate it since, 
in law, the marital status never existed. 
The spouse who has been imposed upon 
may disregard the void marriage and 
contract a new one with a person who is 
free to marry. But, as a practical mat- 
ter, it is better for the innocent spouse, 
before contracting a new marriage, to 
apply to a court for a judicial decree and 
so make his or her status clear, as a 
public record. ‘This will serve to avoid 
confusion and, possibly, unnecessary 
future litigation, which is costly. In 
this day and age, everyone is involved 
with all kinds of records, for example, 
social security, identification, and credit 
cards, to name just a few. A certified 
copy of a judicial decree is a useful and 
easy tool to accomplish changes. ‘The 
ownership of real estate by husband and 
wife creetes a title and status which 
automatically changes with a judicial 
decree of record showing an annulment. 
If no decree is taken and one of the 
parties to the marriage should die, all 
sorts of claims may require litigation in 
probate courts, including spurious or 
imagined ones. You can imagine with 
what difficulties these probate matters 
would be attended if years had passed 
and the witnesses were no longer avail- 
able to prove the real facts surrounding 
the marriage. 

Another statutory ground for annul- 
ment is provided where the parties are 
related to each other within degrees pro- 
hibited by law. A statute may provide 
that a man shall not marry any of his 
ancestors or descendants, or his sister, or 
the sister of his mother or father, 
whether such collateral kindred be of 
the whole or half blood; and the same 
type of prohibition may apply to a 
woman, altering sexes where necessary in 
the foregoing language. This type of 
law would permit marriages of first 
cousins, but no closer than that. Mar- 
riages within the degrees prohibited by 
law are void marriages; no status of 
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husband and wife is created at all, be- 
cause of the public policy of the state as 
expressed by its laws. 


VOIDABLE MARRIAGES 


In New Jersey, by statute, an annul- 
ment will be granted where the parties, 
or either of them, were at the time of 
the marriage physically and incurably 
impotent. We consider this as a void- 
able, not a void, marriage. Impotence 
is the lack of power to copulate. There 
have been many reported cases on im- 
potence. Courts have construed im- 
potence as applying, not only where 
there is physical inability to perform the 
sexual act, but also where the facts indi- 
cate a psychological impotency. For 
example, it may develop that the male’s 
penis may, for some psychological rea- 
son, be unable to penetrate his wife’s 
vagina, and yet the husband have all 
the physical attributes belonging to an 
apt, virile male. In the case of women, 
there is frequently the situation of a 
wife who “freezes” at the male’s sexual 
approach, whose vaginal muscles con- 
tract at the moment of attempted entry, 
thus making it physically impossible for 
the penis to penetrate. This condition 
in the female is medically called 
vaginismus. When it exists, and medi- 
cal treatment does not help, legal im- 
potency exists, sufficient to warrant an- 
nulling the marriage. 

In most states that provide impo- 
tency as a ground of annulment, it is 
required that the applicant for the an- 
nulment must have been ignorant of 
such incapacity at the time of the mar- 
riage, and has not subsequently ratified 
the marriage. Since this is a voidable 
marriage, these two conditions are im- 
portant. Remember that a voidable 
marriage is a valid marriage to start 
with. When and if it is later annulled 
by a court decree, it is not declared an- 
nulled from-the beginning, as is the 
situation in a void marriage, but is 


voided as of the date of the decree. In 
the impotency situation, if the capable 
party had knowledge of the other’s in- 
capacity before the marriage, and mar- 
ried despite it, there exists no legal cause 
to complain later. If the capable party 
learns of the impotency after marriage 
but decides to continue to live with the 
spouse despite the other’s inability to 
copulate, here, again, the right to com- 
plain is lost. You can consider, in any 
case involving a voidable marriage, that 
the party who has been imposed upon 
has an option, in his or her favor, to 
walk away from the situation when it 
becomes known and to exercise the op- 
tion to disaffirm the marriage; or that 
party may—again the option—decide to 
live with the situation, in which latter 
event there is a ratification of the mar- 
riage. When this decision to stay with 
the marriage has been made, the mar- 
riage may not later be dissolved unless 
some legal cause is thereafter created 
which would warrant a divorce. 

Another cause for annulment exists 
when the parties, or either of them, were 
at the time of the marriage, incapable of 
consenting to it and the marriage was 
not later confirmed. Here we repeat 
what we have said concerning the time 
of obtaining knowledge and the options 
which we discussed under the previous 
impotency ground. An example of in- 
ability to consent is insanity of one 
of the parties; another is a situation 
where a party, not insane, had insuff- 
cient capacity to understand the nature 
of marriage. Mutual consent of compe- 
tent parties to assume a marital rela- 
tionship is essential to marriage. 

Another ground for statutory annul- 
ment involves children who marry un- 
der the legal age prescribed by the 
statute of the state. At common law 
the age of consent was twelve for girls 
and fourteen for boys. Many of our 
states differ in their laws. Some use age 
sixteen as the age of capacity, some 
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eighteen years of age, as in New Jersey; 
others may use one age for girls and 
another for boys. Public policy dis- 
courages child marriages. This holds 
true even though parental consent has 
been given. These marriages are void- 
able. So, in New Jersey, if a boy or 
girl marries while under the age of 
eighteen and disaffirms the marriage be- 
fore arriving at the statutory age, the 
court will grant that person an annul- 
ment. This generally holds true even 
if a child has been born of the marriage. 
Earlier we pointed out that even though 
a seventeen-year-old girl, for example, 
left her state to marry in a jurisdiction 
whose age of consent was sixteen, her 
own state would still grant her an 
annulment—this because of the public 
policy of her state. You might consider 
whether, in fact, such laws do not 
smack of legally permissible trial mar- 
rlages, 


ANNULMENT AND EQUITY Law 


We have already described the man- 
ner in which the colonial states adopted 
the common law of England in 1776. 
Part of the common law encompassed 
what is best described as the general 
equity branch of the law which was 
vested in the court of chancery in states 
like New Jersey. Equity developed 
from early law in England. The king 
presided over g court to hear grievances 
between his subjects concerning the 
kinds of disputes that were not under 
the jurisdiction of the law courts. 

Since there was no relief available in 
the courts of law, the king resolved 
these disputes as, in his judgement, 
faitness, equity, and justice required. 
As time went on and the equity matters 
grew in number, he appointed his 
chancellor to act in his stead. Eventu- 
ally, the chancellor appointed vice 
chancellors to handle the ever increasing 
load of business. Their duties were to 
hear these metters without a jury and to 


advise the chancellor concerning which 
decision he should make. This branch 
of equity ‘aw was adopted in the original 
states. 

Equity jurisdiction, among other 
things, dealt with disputes concerning 
contracts where one complained that the 
contract was induced by fraud or un- 
conscionable misrepresentation. Since 
marriage was considered in the law to 
be a civil contract, we say that there is 
inherent jurisdiction to annul marriages 
for frauds which involve the essential 
requirements for a marriage. 

A rare but interesting equity case was 
the first to be reported in New Jersey. 
It involved a couple who married in 
jest. While attending a party one night, 
someone dared them to get married. 
They drove to a “Gretna Green,” were 
married in a few moments, drove back 
to New Jersey, and returned to their re- 
spective homes. They never lived to- 
gether, nor did they cohabit. The es- 
sential features of any contract require 
capable and consenting people, with a 
meeting of the minds regarding the sub- 
ject matter. In our jest case, both 
parties were capable but did not mean 
or intend a contract to marry. It was 
nothing more than a joke. An annul- 
ment was granted. 

A marriage entered into by one of the 
parties through duress will be annulled. 
The element of consent to such a mar- 
riage is lacking. Not all duress is action- 
able. If a single man is arrested under 
a bastardy proceeding and chooses to 
marry the pregnant girl to avoid the 
legal consequences, he cannot charge 
duress to annul the marriage. 

When one consents to a civil marriage 
with the understanding, and promise of 
the other, that it will be followed by a 
religious ceremony, the refusal of the 
promisor to go through a religious cere- 
mony, within a reasonable time there- 
after, is a fraud going to the essentials 
of the marriage. The essentials of the 
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marriage relation are differentiated from 
deceptive arts whereby people place 
their persons, characters, and circum- 
stances in too favorable a light, with a 
view to an advantageous marriage. 

The fact that a wife did not love her 
husband, but married him to avoid de- 
portation, does not warrant an annul- 
ment of a consummated marriage for 
fraud, when the husband was aware of 
the facts. 

Where a husband seeks an annulment 
alleging that he married his wife be- 
cause she falsely represented that she 
had borne a child of which he was the 
father, or that she was pregnant with 
his child, relief will be denied to him. 
There are any number of varied factual 
patterns of this type which point up the 
fact that where there are premarital re- 
lations between the sexes, it is best in 
cases of this kind to make the inquiry 
needed to ascertain the real truth, not to 
marry first and complain later. 

The withholding of information con- 
cerning a medical condition like epi- 
lepsy or tuberculosis is sufficient to an- 
nul a marriage, provided that the inno- 
cent party, on learning of it, takes steps 
to disaffirm the marriage. 

Antenuptial chastity is not an essen- 
tial of the marriage, so a fraudulent con- 
cealment of a premarital unchastity will 
not warrant an annulment. But con- 
cealment of pregnancy at the time of 
marriage will warrant relief when there 
were no premarital relations between the 
parties to the marriage. 

Where a wife has concealed the fact 
that before the marriage she had had an 
operation which left her sterile, al- 
though capable of intercourse, her hus- 
band is entitled to annul it, on his timely 
disaffirmance. 

The concealment of the fact that one 
has a fixed determination not to have 
children is a fraudulent concealment of 
a fact going to the essentials of a mar- 
riage. ‘This entitles the one imposed 


upon to an annulment of the marriage, 
if disaffirmed by that person on learning 
of it. 

There are other types of misrepre- 
sentation which generally do not warrant 
annulments. These include withhold- 
ing information concerning criminal rec- 
ords, ancestry, character, financial con- 
dition, and the like. Yet, relief may be 
available in some or all of these in- 
stances, depending upon the views of 
different states. In the state of New 
York, for example, divorce was avail- 
able to its citizens only for the single 
ground of adultery, up to 1967, when a 
reform movement resulted in substan- 
tially liberalizing the divorce laws. For 
years, the courts of New York were most 
generous in granting annulments to its 
citizens because of its restrictive divorce 
laws. Consequently, annulments were 
decreed there on a more liberal basis 
than might be the case in other states. 
The same would hold true in those 
states that are referred to as divorce 
meccas. 


SUMMARY 


In conclusion, we have seen that there 
are three categories of dissoluble mar- 
riages and three corresponding remedies 
provided by law. The first category 
includes marriages void from their in- 
ception. The remedy in this case is a 
declaration of nullity which voids the 
marriage, as of the date of its incep- 
tion, thereby erasing it completely from 
the records so that, as to all the world, 
the marriage never existed. In the sec- 
ond category are the marriages which 
we spoke of as being voidable, that, is 
valid until objected to. The remedy for 
a voidable marriage is also a decree for 
nullity, the difference being that the 
marriage is not voided from the begin- 
ning, but only from the time of the 
decree. The final category consists of 
those marriages which are valid when 
entered into but, because of marital 
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offenses, subsequently become dissoluble. 
Here the remedy provided is divorce. 
Marriages in the final category were 
good and valid as long as they lasted. 

The remedy of annulment is tradi- 
tional. It arose during the Middle Ages 
in Western Europe and was a valuable 
tool in the hands of the ecclesiastical 
judges. Divorce is a Johnny-come- 
lately, devised by legislatures to meet 
conditions after the Protestant Reforma- 
tion. 

While predictions about the future of 
these legal tools are subject to change 
without notice, one may make an edu- 
cated guess. Annulment, which declares 
marriages void, or voids them as of the 
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time of the decree, is too valuable a 
device to be allowed to escape from the 
legal tool chest. Divorce, one suspects, 
has become so controversial that it is 
not unlikely that something will sup- 
plant it. Originally, the basis for di- 
vorce was the fault of one spouse, while 
the other remained legally “innocent.” 
Today, there are grounds for divorce in 
some states which are based not so 
much on fault as on misfortune. Insan- 
ity of one of the spouses is an example. 
It may well be that, in due course, there 
will be divorce grounds based on mari- 
tal failure. But, through all this, there 
would seem to remain the need for an- 
nulment. 
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ARTI DUBERMAN, in a recent 
Allanac Monthly article dealing 
with student rebels, suggested that 
American adults really do not like their 
children. “The young, it is becoming 
clear,’ he wrote, “are regarded with 
considerable hatred in our country.” 
According tə Duberman, it is not so 
much what vounz people do or do not 
do that causes their elders’ hostility; it 
is “the very fact of their youth that 
makes them the target for so much 
murderous abuse.” This view con- 
trasts sharp y with the generally stated 
love and deerence for youth displayed 
in American society. 

Duberman’s view is an interesting one 
and one against which we may measure 
our concern for youth, a concern which 
is not novel and which has, throughout 
history, manifested itself in a variety of 
contexts. Cne such context, and an im- 
portant one, is that of the law, and in 
particular tne law’s treatment of young 
people in ‘rouble, the subject of our 
discussion rere. Our legal institution 
generically referred to as the “juvenile 
court” is tre vehicle through which our 
concern for young people in trouble is 
reflected and practiced. Throughout 
this discussion of juvenile Jaw and the 
juvenile courts, the reader is asked to 
contemplate the nature of the law’s con- 
cern for our youth, whether it is indeed 
a display of our love or of our hatred 
for them, or, derhaps, an ambivalent 
admixture Df both. 


EARTY DEVELOPMENTS IN 
JUVENILE LAw 


The rocts of our laws, particularly 
those applicable to children and young 
people, ruu deep in English legal history. 
One such root is the criminal law. 
Blackston: reports that children under 
the age of ten-and-a-half were not pun- 

1Dubernan, On Misunderstanding Student 


Rebels, Atientic Monthly, Vol. 222, Nov. 1968, 
p 63. 
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ishable for any crime; between ten-and- 
a-half and fourteen years, they were 
punishable if found to be “capable of 
mischief”; and beyond the age of four- 
teen, the child was subject to criminal 
conviction and punishment as an adult.” 
In the United States, the generally ac- 
cepted common-law rules for criminal 
prosecution of juveniles rendered them 
exempt if below the age of seven, pre- 
sumptive:y exempt (because of the 
child’s presumed incapability of form- 
ing a mens rea, or intent to commit a 
crime) ij between seven and fourteen 
years; and presumptively capable of 
forming a criminal intent beyond the age 
of fourteen.2 Despite these ameliora- 
tions, young children were often con- 
victed and sometimes executed. Black- 
stone reported the execution, for exam- 
ple, of a boy of ten found to be of a 
“mischievous discretion” in murdering 
his bedfallow.* Herbert Lou, an early 
historian and apologist of the juvenile 
courts, reported a case in New Jersey as 
late as 1828 of a boy of thirteen hanged 
for an offense committed when he was 
twelve." 

It seems indisputable that the com- 
mon-law criminal rules of responsibility 
were one of the foundation stones of the 
juvenile courts. More debatable is the 
court’s linkages to the precedent of 
the chancery (equity) courts. Partially 
in response to the need for some relief 
from the strictures of a rigid common-law 
system of pleading and available relief, 
these courts developed in England in 


2 BLACKSTONE, COMMENTARIES ON THE LAWS 
or Enotanp, Bk. 4, Ch. 2, at 21 (12th ed, 
1793). 

8 See, e.g, MILLER, CrrminaL Law (1934); 
US. Presmpent’s COMMISSION ON Law EN- 
FORCEMENT AND ADMINISTRATION OF JUSTICE 
{hereinafter cited as NATIONAL Craw Com- 
mission], TASK Force Report: JuvenILe De- 
LINQUENCY AND YOUTH CrIME (1967). 

4 BLACKSTONE, supra note 2 

5 Lou, JUVENILE COURTS IN THe UNITED 
Srates (1927). 
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the thirteenth and fourteenth centuries. 
Through them, the crown exercised 
jurisdiction over the estates of minors 
on the assumption that children were 
wards of the state. In time, this juris- 
diction was enlarged to include matters 
affecting the welfare of young persons 
more broadly. But while much is often 
made of the chancery “origins” of the 
juvenile court, its chief contribution to 
the modern institution appears to lie in 
its philosophy of protection of young 
persons as “wards of the state.” ° 

Throughout the nineteenth century in 
the United States, a variety of tech- 
niques were developed for softening the 
effects of criminal conviction on young 
persons.’ Legislation enacted in the 
1800’s provided for the separation of 
juveniles from adult offenders, first in 
the penal institutions following convic- 
tion, then later in the pretrial and trial 
phases of the criminal process. As early 
as 1825, a House of Refuge was opened 
in New York City, privately maintained, 
but supported in part with public funds. 
The first state-supported separate insti- 
tution for housing juvenile convicts 
was opened in Massachusetts in 1847. 
Michigan in 1873 created a state agency 
to care for juvenile offenders, and New 
York in 1884 gave the courts discretion 
to place, with any institution or per- 
son suitable and willing to receive him, 
a juvenile who had been convicted 
of crime. 

Through the good offices of John 
Augustus, a Boston boot-maker and 
philanthropist, probation (release on 


€ See, e.g. The Wellesley Case, 2 Russell 
Chancery Reports 1 (1827); Tappan, JUVE- 
NILE DELINQUENCY 169 (1949). 

T For discussions of these precursors of mod- 
ern juvenile-court legislation, see Lou, op. cit. 
supra note 5; TAPPAN, op. cit. supra note 6; 
TAPPAN, CRIME, JUSTICE, AND CORRECTION 
(1960); BLOCK & FLYNN, DreLwoveNncy: THE 
JUVENILE OFFENDER IN AMERICA TODAY 
(1956); US, NATIONAL CRIME COMMISSION, 
op. cit. supra note 3, at 9, 
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stated conditions following conviction) 
as an alternative to confinement was 
developed as early as 1841, first for 
adult convicts, later for juveniles. Pro- 
bation as a sentencing alternative was 
formalized in Massachusetts in 1878 for 
Suffolk County and was extended state- 
wide two years later. Earlier, in 1869, 
the Massachusetts Gensral Court had 
provided for the appointment of a 
“Juvenile protection agent” to be at- 
tached to the State Board of Charities. 

Paralleling the states’ developing con- 
cern for the care and housing of the 
juvenile offender folloving conviction 
was an increasing sensitivity to the ad- 
verse effects which the young person 
might suffer through contacts with the 
older, more seasoned law-violator during 
pretrial detention and at the trial itself. 
Recognizing the potential for harm in 
such commingling of children and 
adults, the city of Chicazo in 1861 au- 
thorized its mayor to appoint a commis- 
sioner to conduct hearings on minor 
charges against boys between the ages 
of six and seventeen. Nme years later, 
Massachusetts enacted a law which re- 
quired separate trials for juveniles in 
the courts of Suffolk County; in 1872 
this requirement was extended to all of 
the minor courts of the Commonwealth. 
New York in 1892 and Roode Island in 
1898 provided for the segregation of 
children under sixteen vears of age, 
before and during trial. 

This thumbnail summary of develop- 
ments in the treatment of children 
under the law prior to 1900 indicates 
that, long prior to the advent of the 
juvenile court, there had developed an 
awareness of the inequities of a system 
of retributive criminal justice. It also 
illustrates the isolated and sporadic 
development of improved conditions, 
confined to the more populous, more 
urbanized states. There seems little 
doubt, however, that, in time, a special- 
ized system of judicial treatment of 
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children would have spread gradually 
throughout the nation. But there are 
periods when (as we are well aware 
today) a nation’s social conscience out- 
runs its institutions. At such times, 
new institutions must be created and 
new strategies developed if debilitating 
frustration and despair are to be 
avoided. As the United States ap- 
proached the end of the nineteenth cen- 
tury, the need for a better method of 
treatment for children, dimly perceived 
and erratically met in an earlier day, 
became manifest. 


THE SYNTHESIS OF SOCIAL JUSTICE 


Progress in the care and treatment of 
young persons in the criminal courts and 
institutions of the country was not, of 
course, the sole manifestation of a de- 
veloping social conscience in nineteenth- 
century America. Particularly in the 
latter half of the century, conditions 
generated by the Industrial Revolution 
and the resulting trend to urbanism 
grew, as the 1900’s came to a close, to 
intolerable proportions. Particularly in 
the rapidly growing cities of America, 
a system which produced great wealth, 
for some, produced onerous working 
conditions, poverty, vice, and crime as 
well. A system which had first helped 
to build a nation and had aided in hold- 
ing it together had been accompanied 
by “monstrous perversions in the em- 
ployment of women and children.” To 
contest and correct these conditions be- 
came the task of a long list of politi- 
cians, academics, muckraking journal- 
ists, and social reformers. Lincoln 
Steffens, Jacob Riis, Edward Bellamy, 
and Jane Addams were particularly 
notable in calling attention to the op- 
pressive conditions of children under the 
law. For notwithstanding the develop- 


82 Morrison & Commacer, Toe GROWTH 
OF THE AmentcAN Reposric 355 (3d ed, 
1942). 
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ments noted above, children at the close 
of the nineteenth century were still 
prosecuted criminally for their misdeeds. 
What this implied (and still .does imply) 
was the imposition of punishment for 
one’s criminal guilt, a philosophy of 
retribution whose only amelioration was 
in the rise of the reformatory and 
penitentiary systems through which the 
convict might contemplate his social sins 
and thereby expiate them. Even where 
progressive legislation did exist, a child 
might be jailed separately prior to trial, 
but he was still jailed; he might be 
tried separately from the adult, but he 
was nevertheless ‘ried; and if convicted 
he might be sent to a separate juvenile 
institution, but he was sent to be pun- 
ished for his crimes. What remained 
lacking in both theory and practice in 
1899 was a completely noncriminal sys- 
tem of treatment of the juvenile in the 
courts and correctional institutions. It 
was to cure this lack that the first juve- 
nile-court act was enacted in Illinois in 
1899.8 Its passage represented the 
culmination of almost a decade of ef- 
forts by a number of civic-minded 
organizations in the state, including the 
Chicago Bar Association, the Chicago 
Women’s Club, and the Illinois Chil- 
dren’s Home and Aid Society. The 
creation of the juvenile court has often 
been called the greatest single event 
in Anglo-American jurisprudence since 
Magna Charta.2° Considering the fact 
that this takes in a period of about 
seven hundred years and includes other 
events of undebatable importance such 
as the development of courts of chan- 
cery and the adoption of both the En- 
glish and American Bills of Rights, the 
case may have been somewhat over- 
stated. Certainly, however, it was an 
event of major significance not only 


a Ttr. Laws (1899). 

10 The encomium is attributed to Roscoe 
Pound. However, a rather thorough search 
has failed to locate its source 
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for children but for the whole legal 
system as well. For this reason, the 
original Illinois act merits some further 
examination. 

The act created no new courts. For 
counties of over 500,000 population, the 
judges of the circuit court were to desig- 
nate one of their number to serve as 
the juvenile-court judge; elsewhere, the 
county-court judge was given this addi- 
tional responsibility. 

Another important feature of the law 
was the synthesis of jurisdictions in the 
juvenile court, not only over the “delin- 
quent child” but also over “dependent” 
and “neglected” children. The delin- 
quent child was defined simply as “any 
child under the age of sixteen years 
who violates any law of this state or 
any city or village ordinance.” The 
neglected or dependent child, on the 
other hand, included all those who were 
destitute, homeless, abandoned, lack- 
ing in “proper” parental care, habitual 
beggars, or living in “unfit” homes. 

A third, and perhaps most important, 
aspect of the Illinois statute was, how- 
ever, its virtual elimination of all fea- 
tures of the criminal trial, including 
arrest and indictment, and the substitu- 
tion, instead, of informal procedures for 
custody and hearing. The standard to 
be applied in formulating a disposition 
was that it should “approximate as 
nearly as may be that which should be 
given by its parents.” Broad use was 
to be made of probation officers (for 
whom public compensation was prohib- 
ited, however) in investigating cases be- 
fore hearing, as well as in placing and 
supervising a child following hearing. 
Children could be sentenced only to 
institutions created for their care, or 
to an adult institution, provided they 
were there completely segregated from 
adult inmates. 

In short, the Ilinois Act of 1899 wove 
into an integrated procedure provision 
for separate detention and hearing for 
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juveniles, probation supervision, and 
disposition within a (theoretically, at 
least) broad range of alternatives—all 
to the end that the child be treated, not 
as a criminal to be punished, but as a 
“delinquent” to be guided and corrected. 
Seldom in legal history has aspiration 
so quickly led to inspiration and the 
law put to such noble pirpose. Novelty 
alone has its allure. Nevelty allied with 
nobility may create a movement. It is 
not, therefore, surprising to note the 
speed with which th: juvenile-court 
movement spread across the land. 


THe Era or Goop Frerrinc: 1900-1950 


Within five years folowing the pas- 
sage of the Illinois act ten states had 
established some form af juvenile court. 
By the end of the first decade, another 
ten states and the District of Columbia 
had enacted juvenile-court legislation, 
and by 1925, all but two states, Maine 
and Wyoming, had jomed the ranks. 
In 1945 Wyoming at last capitulated, 
and the roster was complete. 

In 1907, Illinois expanded its original 
definition of “delinquent child,” to in- 
clude not only one wko violated any 
state law or local ordinance, but also 
one who was “incorrigible,” or who left 
home without consent, sr who ‘“know- 
ingly frequented” any number of un- 
savory establishments sich as a house 
of ill-repute, a “policy shop,” “bucket 
shop,” “public poolroom,” and the like. 
A child might also be fcund delinquent 
if he was “growing up in idleness or 
crime”; or if he used “vile, obscene, 
vulgar, profane or indecent language in 
any public place or abcut any school- 
house”; or if he was guilty of “indecent 
or lascivious conduct,” ™ 

These amendments refiected a shift in 
the orientation of the juvenile court, 
from one in which the procedures of the 
law were recast while leaving the sub- 

11 Itt Laws 70 (1907) 
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stance intact, to a court with consider- 
ably broadened substantive jurisdiction 
as well, 

Under the original act, the jurisdic- 
tion of the juvenile court over an 
alleged delinquent child was identical 
to that of the criminal courts over 
the adult accused. Under the 1907 
amendments, however, not only was a 
child considered delinquent if he tres- 
passed the criminal nozms; he could also 
be adjudged delinquent for violating 
what, for adults, might only be the 
social norms or mores. Under the origi- 
nal act, the judge was adjured to treat 
the offending child zs a “wise parent” 
would—-with kindness, sympathy, and 
understanding... But the wise parent 
does not stand idly by and permit his 
children to mature without guidance 
and control. It seemed no more than 
logical, therefore, that the juvenile court 
should assume such positive control and 
guidance of the children of society. 
What this implied was the remolding of 
the court into a kind of social agency, 
with positive therapeutic responsibilities 
well beyond simply the gentle treatment 
of youthful violators of the criminal law. 
This expanded concept of delinquency 
was an important one. Not only was 
it the model for tke legislation which 
followed in other states; it was also, 
with its implied therapeutic approach 
and ambiguous defin:tions, the cause of 
most of the criticism and reaction which 
eventually arose concerning the juvenile 
court. 

Criticism of the :uvenile court in its 
formative years was. however, no more 
than sporadic; susteined attack lay in 
the distant future. The first half- 
century of the courts development was 
applauded as a noble advancement in 
“social justice” an= was attended by 
the development of both supporting 
facilities for the courts and agencies 
and organizatiors designed to encourage 
their creation where they did not yet 
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exist—-and to strengthen and improve 
them where they did exist. 

Detention homes, designed to take 
children out of the local jails, were 
established in a number of states, either 
as separate agencies or within the frame- 
work of the juvenile court itself. Pro- 
bation departments, again, either sepa- 
rately or as a part of the court, were 
established and expanded. Diagnostic 
facilities employing psychologists and 
psychiatrists were inaugurated. Cor- 
rectional facilities were built to house 
juvenile offenders. 

It was also during this first half- 
century that several organizations and 
agencies came into being. The Chil- 
dren’s Bureau of the Department of 
Labor (located today in the Department 
of Health, Education, and Welfare) was 
established in 1912 to draw attention at 
the national level to the needs of chil- 
dren. It continues today, one of the 
few agencies in the nation which con- 
ducts sustained research and publicity 
on matters affecting juveniles. In 1922 
the Bureau issued its first set of stan- 
dards for juvenile courts, a document 
which has been revised twice since 
that time,?? and which has served as 
an important model for juvenile-court 
legislation. 

The Children’s Bureau developed as 
a result of recommendations of the first 
of the White House Conferences on 
Children and Youth. These confer- 
ences, held decennially, have themselves 
provided an important forum for the 
exchange of opinion on all matters af- 
fecting children, and have stimulated 
the creation of state conferences to 
foster interest and initiate programs at 
the local level. 

In 1997 the National Probation and 
Parole Association (now the National 


12 U S, CHILDREN’S BUREAU, STANDARDS FOR 
SPECIALIZZD COURTS DEALINO WITH CHILDREN 
(1954) and STANDARDS FOR JUVENILE AXD 
Famy Courts (1966). 
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Council on Crime and Delinquency) was 
organized as both a membership and a 
national service agency. Noteworthy 
among its contributions to the develop- 
ment of the juvenile courts have been 
its Standard Juvenile Court Act, first 
published in 1925 and revised periodi- 
cally since that time; Guides for Juve- 
nile Court Judges, issued in 1957 and 
prepared by the organization’s Advisory 
Council of Judges; and Procedure and 
Evidence In the Juvenile Court, pub- 
lished in 1962 and also prepared by the 
Advisory Council of Judges. 

The National Council of Juvenile 
Court Judges, an organization whose 
membership consists exclusively of juve- 
nile- and family-court judges through- 
out the United States, was established 
in 1937. In recent years it has under- 
taken a nationwide training program 
for juvenile-court judges and has in- 
itiated research projects on previously 
little studied matters such as communi- 
cation in the court, and the role of the 
lawyer as advocate for the child. 

By the 1950’s the development of 
the juvenile court as a recognized legal 
institution was complete. Legislation 
had been enacted in every state and in 
many foreign countries as well, com- 
mencing with Great Britain in 1908. 
State statutes characteristically in- 
cluded a broad [llinois-type definition 
of delinquency; wide discretion for the 
judge in formulating a disposition; 
jurisdiction over dependent and ne- 
glected children, and over some adult 
offenses against children, for example, 
“contributing” to their delinquency; and 
provision in the law for supporting facil- 
ities for detention, investigation, diag- 
nosis, and probation. ‘To match the 
nonpunitive, rehabilitative philosophy of 
the court, a whole new vocabulary was 
developed: trials became “hearings”; 
sentences, “dispositions”; punishment, 
“treatment”: and reformatories, “train- 
ing schools.” Hearings were denomi- 
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nated as “informal” and “nonadver- 
sary,’ and the guiding principle for 
the court, both in its findings and in 
its dispositions, was “the best interests 
of the child.” No better nor more 
lyric summary of the high hopes and 
aspirations of the Chicago reformers and 
those who followed them can be found 
than that of Herbert Lou, writing in 
1927: 


In place of judicial tribunals, restrained by 
antiquated procedure, saturated in an at- 
mosphere of hostility, trying cases for de- 
termining guilt and inflicting punishment 
according to inflexible rules of law, we have 
now juvenile courts, in which the relations 
of the child to his parents or other adults 
and to the state or society are defined and 
adjusted summarily according to the sci- 
entific findings bout the child and his en- 
vironments In place of magistrates, lim- 
ited by the outgrown custom and com- 
pelled to walk in the paths fixed by the law 
of the realm, we have now socially-minded 
judges, who hear and adjust cases accord- 
ing not to rigid rules of Jaw but to what 
the interests of society and the interests of 
the child or good conscience demand. In 
place of juries, prosecutors, and lawyers, 
learned in the old conception of law and 
staging dramatically, but often amusingly, 
legal battles, as the necessary paraphernalia 
of a criminal court, we have now probation 
officers, physicians, psychologists, and psy- 
chiatrists, who search for the social, physio- 
logical, psychological, and mental back- 
grounds of the child in order to arrive at 
reasonable and just solutions of individual 
cases In other words, in this new court we 
tear down primitive prejudice, hatred, and 
hostility toward the lawhbreaker in that 
most hide-bound of all human institutions, 
the court of law, and we attempt, as far as 
possible, to administer justice in the name 
of truth, love, and understanding.#® 


What delinquent child ever existed who 
would not benefit from this fairyland of 
benevolence? What parent ever existed 
who would not rest secure in the knowl- 
edge that here, in this court of hope, his 


18 Lou, op. cit. supra note 5, at 2. 
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children, if they ever erred, and all 
erring children would be treated wisely 
and with love, as he in his wisdom and 
love would treat them had he the time 
and tools. And vet-—-and yet—was it 
really possible to alter so dramatically 
“that most hide-bound of all human 
institutions?” Was it possible, after 
all, after centuries of painfully slow 
progress in the law and the courts, that 
a new and better path of justice had 
been blazed, paved with “love and 
understanding?” Surely, there must be 
more to change than its announcement. 
Surely, shadows must exist between the 
ideal and the reality. 


REACTION AND REFORM: 1950-1968 


Almost from the time of their incep- 
tion, there were indications that matters 
were not always as well as they were 
said to be in the juvenile courts of 
America. As early as 1920, Evelina 
Belden, in a survey of the courts, con- 
ducted under the auspices of the then 
recently created Children’s Bureau, re- 
ported that there was indeed a shadow 
falling between the ideal and the reality, 
“between the emotion and the response.” 
Her study included the more than two 
thousand courts for hearing children’s 
cases which existed at that time. For 
evaluating them, she used as criteria 
three commonly accepted features of a 
juvenile court: separate hearings, pro- 
bation services, and the recording of 
social information. While most of the 
courts in the larger cities were able to 
meet these minimum standards, the 
study revealed that, over-all, only 16 
percent of the juvenile courts in the 
country could measure up, and for 
other services and facilities, the pic- 
ture was even more bleak. Less than 
10 percent of the courts had services 
available to them for conducting mental 
examinations; only thirteen courts re- 


14 With apologies to T S. Eliot, “The Hol- 
low Men” (1925). 
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ported such facilities as part of their 
machinery. Many courts reported that 
separate hearings for juveniles were not 
held, that children continued to be de- 
tained in jails unsegregated from adult 
prisoners, and that although legislation 
existed to provide them, probation 
services were not available.*® 

Nor was critical reaction to the juve- 
nile cour:s limited to their lack of 
services and facilities. Despite the con- 
tributions to and promotion of the origi- 
nal Illinois act by the Chicago Bar 
Association, despite the array of stellar 
judicial talent which graced the bench 
of many juvenile courts in their early 
years, and despite the support for the 
court provided by such leading legal 
commertators as Roscoe Pound, the 
principles and practices of the court 
were not universally acceded to by the 
bar. Some lawyers, “hide-bound” per- 
haps, insisted, for example, on applying 
the “duck test” to the juvenile courts.*® 
They did not question what was said 
about the court, and certainly not its 
laudable aims and ambitions; they did 
question what # fact happened to chil- 
dren in the courts and beyond, and 
whether this comported, not so much 
with “love and understanding” as with 
deeply rooted concepts of fairness and 
justice in a democratic system of law, 
whether, in other words, children were 
being afforded the “due process of law” 
to which they were clearly entitled. 

The question was considered, for the 
first time, in 1905 by the Supreme Court 
of Pennsylvania. Frank Fisher was ad- 
judged g delinquent in the juvenile court 
in Philadelphia. On appeal, his lawyer 
challenged the constitutionality of the 
legislation establishing the court, urging 


15 BELDEN, COURTS IN THE UNITED STATES 
Hrarinc CmpReEN’s Cases (US. Children’s 
Bureau Pub No 65, 1920}. 

18 T e ; If it looks like a duck and walks hke 
a duck, swims like a duck and squalks like a 
duck—it must be a duck. 
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in particular that Fisher was denied 
due process in the manner in which he 
was taken into custody and that he was 
denied his constitutional right to a jury 
trial for felony. The Pennsylvania Su- 
preme Court upheld the lower court’s 
action. The court found that due 
process, or lack of it, simply was not 
an issue, since its guaranty applied only 
to criminal cases. The state could, on 
the other hand, place a child within its 
protections without any process at all 
if it saw fit to do so. 


To save a child from becoming a criminal, 
or from continuing in a career of crime, to 
end in maturer years in public punishment 
and disgrace, the Legislature surely may 
provide for the salvation of such a child, if 
its parents or guardian be unable or un- 
willing to do so, by bringing it into the 
courts of the state without any process at 
all, for the purpose of subjecting it to the 
state’s guardianship and protection. The 
natural parent needs no process to tempo- 
rarily deprive his child of its liberty by 
confining it in his own home, to save it and 
to shield it from the consequences of per- 
sistence in a career of waywardness; nor is 
the state, when compelled as parens patriae, 
to take the place of the father for the same 
purpose, required to adopt any process as a 
means of placing its hands upon a child to 
lead it into one of its courts.*" 


Similarly, the court argued, since the 
right to a jury trial extended to crimi- 
nal cases and since a delinquency hear- 
ing was not a criminal trial, the right 
did not apply. A jury trial could hardly 
be necessary to determine whether a 
child deserved to be saved. 

Decisions in the courts of other states 
where juvenile-court legislation was 
challenged were of a similarly supportive 
nature. One might speculate that they 

+7 Commonwealth v. Fisher, 213 Pa. 48, 62 
Atl, 198, 5 Ann. Cas 92 (1905). 

18 See, e g, People v. Lewis, 260 N.Y. 171, 
183 N.E. 353 (1932), cert. denied, 289 US. 
709, 53 5. Ct 786, 77 L. Ed. 1464 (1933), 


Dendy v. Wilson 142 Tex. 460, 179 S.W. 2d 
269 (1944). 
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were grounded in a genuinely humani- 
tarian desire to permit the juvenile 
courts to achieve their goals of ‘‘salva- 
tion” unimpeded by the finely technical 
requirements of the Constitution. At- 
tacks on the juvenile courts’ jurisdiction 
and procedures were repelled, almost 
without exception; the courts’ inade- 
quacies, exemplified in Evelina Belden’s 
report, were acknowledged as no more 
than the usual shortcomings which one 
might expect in any novel and untried 
enterprise, and which faith, time, and 
money surely would cure.1® For five 
decades, therefore, the juvenile courts 
were permitted to develop and mature, 
nurtured by judicial support and large 
doses of faith, if not of money. 

Before continuing, it is worth-while to 
note briefly several characteristic fea- 
tures of the typical juvenile-court law. 
We have already noted that the phrase 
“juvenile court” is something of a mis- 
nomer. Only in isolated cases were 
there established separate courts for 
juveniles, mostly in the larger cities. 
Boston had a specialized court for 
handling juvenile matters, but its juris- 
diction was less than city-wide. A few 
states (Connecticut, Rhode Island, and 
Utah) had separate juvenile-court sys- 
tems. Elsewhere throughout the coun- 
try, juvenile-court jurisdiction resided 
(and continues today to reside) in a 
variety of courts: municipal, county, 
district, superior, or probate. Some of 
these were multijudge courts; others 
were served by only one judge.”° 

In the early years of the Cook County 
Juvenile Court in Chicago, a number 
of outstanding jurists graced its bench. 
To serve in this court was considered 
an honor and a high responsibility. 


18 For an exampie of such faith, see Lov, 
supra note 5, at 30. 31. 

20 For a roster of the variety of state “sys- 
tems” of juvenile courts, see NATIONAL COUN- 
cm or Juventte Court Jupces, DIRECTORY 
AND MANUAL (1965). 
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Julian Mack. second judge of the Cook 
County Juvenile Court, went on to serve 
on the Unitcd States Court of Appeals. 
Merritt Picsney, chosen by his col- 
leagues as presiding judge of the cir- 
cuit court in Cook County, elected in- 
stead to serve in the juvenile court.”* 
Judges Ben Lindsey in Denver, Gustav 
Schramm ard Paul Alexander in Toledo, 
and Harve~ Baker in Boston were 
among the other notable men who 
served in tne formative years of the 
juvenile court. They were notable in 
large measu-e, however, because of their 
exceptional ability compared with most 
of their ccunterparts. They devoted 
large portions of their lives to the work 
of the cout, on and off the bench, 
while the everage juvenile-court judge 
devoted little more to it than an hour 
or two eack week. In the early years, 
the juvenil -court judge might be hon- 
ored among his peers; by mid-century, 
he risked £ betzer-than-even chance of 
being known as a member of what one 
midwestern judge once described as “the 
diaper squad.” 

Not only was there wide disparity in 
the kind o court which was a juvenile 
court; there were lso broad differences 
in their jurisdictions. The upper age of 
adolescents over whom the courts had 
jurisdictior ranged from sixteen to 
twenty-one years. Moreover, not all 
offenses committed by young persons 
were within the jurisdiction of the juve- 
nile court,** and for those which were, 
there exist2d no firm assurances that the 
case would be heard there. For the 
judge was given discretion to waive his 
jurisdiction in the matter and to trans- 
fer the case for trial in criminal court. 
A similar author.ty is vested in the 


21 Brock & FLYNN, op. cit, supra note 7, at 
314. 

22 Delawere and West Virginia, for example, 
exclude mu-der and rape; Mississippi excludes 
capital offenses (murder, rape, and criminal 
robbery). 
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superintendents of some juvenile cor- 
rectional institutions to transfer custody 
of a child committed to it, sometimes 
quite summarily, to an adult penal 
institution.** 

The “image” of the juvenile courts 
and their judges certainly was not aided 
by the fact that lawyers seldom ap- 
peared there. Their absence from the 
juvenile courts was by no means sur- 
prising. “Official”? philosophy eschewed 
any need for them, and, in any event, 
few clients could afford their services. 
Law schools devoted little time in their 
already crowded curricula to either juve- 
nile delinquency or the juvenile courts, 
relegating the subject to passing men- 
tion in the courses in criminal or family 
law.’ As a result, all but a hand- 
ful of the bar knew next to nothing 
of the work of the court, a misfortune 
compounded by the fact that proceed- 
ings in juvenile courts were, by law, 
“confidential,” that is, secret. 

By the 1950’s, however, critical senti- 
ment concerning the operations of the 
nation’s juvenile courts had commenced 
to coalesce. In 1949, Paul Tappan, a 
lawyer-sociologist, published a volume 
on juvenile delinquency,* in which he 
drew tcegether and raised, for the first 
time, a number of problems inhering 
in the work of the court: the persistence 
in some courts of punitive practice in 
contras: to rehabilitative theory; the 
abandonment altogether by others of all 
semblance of regularized legal proce- 
dures, of “due process of law”; and the 
jurisdictional accretions by the court in 
the context of a “preventive” rationale. 
In Tappan’s view, there had been little 
progress in the development of the court 


28 See SHERIDAN, DELINQUENT CHILDREN IN 
PENAL Instrrurions (1966). 

24 The first (and only) case-book on juve- 
nile law and procedure was published in 1966. 
KETCHAM & Pavutson, Cases AND MATERIALS 
ON JUVENILE Courts (1966). 

25 TADPAN, op. cit. supra note 6. 
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since its inception a half-century earlier, 
and he expressed strong and sometimes 
bitter objections to the misfortunes 
which the “realities” of the juvenile 
court not infrequently wrought on the 
child brought before it: 


The presumption is commonly adopted 
that since the state has determined to pro- 
tect and save its wards, it will do no in- 
jury to them through its diverse officials, 
so that these children need no due process 
protections against injury. Several ex- 
posures to court; a jail remand of days, 
weeks, or even months; and a long period 
in a correctional schoo! with young thieves, 
muggers, and murderers—these can do no 
conceivable harm if the state’s purpose be 
beneficient and the procedure be “chanc- 
ery’! Children are adjudicated in this 
way every day without visible manifesta- 
tions of due process. They are incarce- 
rated. They become adult criminals, too, 
in thankless disregard of the state’s good 
intentions as parens patriae.*® 


The publication of Juventle Delinquency 
serves to mark a turning point, not in 
the work of the juvenile courts as such, 
but certainly in the extent of sound, in- 
formed, and sustained criticism of it. 
In the decades following its publication, 
the juvenile courts became a matter of 
increasing interest to commentators, 
particularly law-review writers; and as 
the volume of literature grew, juvenile 
delinquency and the juvenile courts 
began to receive greater recognition 
in the curricula of the law schools. 
Sheldon Glueck, noted for his research 
(in concert with his wife) on delin- 
quency-causation, published in 1959 a 
collection of materials on delinquency, 
including a number devoted to the 
court.27 In 1962, Justice for the 
Child,’ a volume of essays on the phi- 
losophy and practice of the juvenile 

28 Td. at 205. 

27 THE PROBLEM OF DELINQUENCY (Glueck 
ed 1959). 


28 JUSTICE FOR THE Cutty (Rosenheim ed. 
1962). 
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court, was published under the aegis of 
the University of Chicago’s School of 
Social Service Administration. Particu- 
larly notable in the collection is Judge 
Orman Ketcham’s article on “The Un- 
fulfilled Promise of the Juvenile Court.” 
In it, the judge developed a “compact” 
theory of the juvenile court: that in 
return for the relinquishment by the 
child of certain traditional legal rights, 
the state had undertaken to provide him 
with care and rehabilitation, a kind of 
quid pro quo arrangement which, as 
the essay’s title suggests, has remained 
“unfulfilled.” 

As a result of these developments, 
more young lawyers graduated with an 
interest in and an awareness of the 
problems of the court. Schools of social 
work, traditional strongholds of the 
parens patriae doctrine of the court, and 
a primary source of supply of the pro- 
bation officers, court administrators, and 
institutional workers who worked with 
juvenile delinquents, also began to de- 
vote more attention to the legal aspects 
of the court. Questions commenced to 
be asked, on the one hand, whether an 
adequate “helping” relationship with a 
child could be developed in the authori- 
tarian environment of a court, and, on 
the other hand, whether enhancing the 
legal procedures in the court might not 
promote a feeling of “justice,” and 
thereby improve the prognosis for re- 
habilitation. These and other issues 
continue to be debated today. 

Throughout the decade of the 1950’s 
and continuing into the next, both the 
state and federal courts evinced a grow- 
ing concern over legal rights and due 
process in the juvenile courts. Often 
this concern was manifested in the vin- 
dication of the child’s or his parents’ 
right to have the assistance of retained 
counsel at a delinquency hearing. The 
New Hampshire Supreme Court, for 
example, interpreted that state’s juve- 
nile-court statute authorizing the pres- 
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ence at a delinquency hearing of persons 
“necessary in the interest of justice” as 
entitling the minor or his parents to 
have counsel present.?® Other ccurts 
adopted similar approaches, holding that 
while the child might not be explicitly 
entitled to the assistance of a lawyer, 
“fundamental fairness” and the particu- 
lar circumstances of the case might 
warrant, at least, notice of the right and 
permission for counsel to participate in 
the hearing process. 

The development of a more “legal- 
istic” attitude toward the court was not, 
however, without its interruptions. In 
1955, for example, the Pennsylvania Su- 
preme Court again considered a number 
of constitutional objections to juvenile- 
court procedures.*° The court rejected 
the claim of privilege against self- 
incrimination, the objection to the use 
of hearsay evidence, and (most impor- 
tantly) the objection to the commitment 
of the delinquent to an institution 
housing criminal convicts as well as 
juvenile delinquents. Responding to the 
first two claims, the court reiterated 
what it had said fifty years earlier in 
the Fisher case: “The proceedings in 
such a court are not in the natura of a 
criminal trial but constitute merely a 
civil inquiry or action looking to treat- 
ment, information and rehabilitation of 
the minor chilc.”** As to the ccmmit- 
ment to an institution also housing 
criminal convicts, the court pointed out 
that these convicts were only those 
young men beween the ages of fifteen 
and twenty-one who were not known to 
have been previously sentenced to a 
state penitentiary. And nothing in the 
law prohibits extending to them the 

29 Jn re Poulin, 100 N H. 458, 129 A 2d 672 
(1957). 

80 In, re Holmes, 379 Pa. 599, 109 A 2d 523 
(1955). Many of the leading cases on the 
legal aspects of the juvenile court are col- 
lected in Toe PROBLEM or DELINQUENCY, Of. 
cit. supra note 27. 

31 Id. at 60. 
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“benefits of reformatory treatment.” 
The writer visited this institution in 
1964. It is a prison. 

Of no inconsiderable significance in 
catalyzing the courts in this “revision- 
ist” approach to due process in the 
juvenile court were developments in the 
United States Supreme Court which 
expanded the rights of the accused in 
criminal cases. This expansion is high- 
lighted by several cases decided by the 
Court, commencing in 1961. In Mapp 
v. Okio? the Court held that evidence 
illegally obtained by police could not 
be used in a criminal trial against its 
owner, 2 reversal of its earlier position 
that evidence otherwise relevant could 
be so used however it was obtained. In 
Gideon v. Wainwright, the Court de- 
cided that an indigent accused had a 
fundamental right to the assistance of 
counsel, thus overruling its holding of 
twenty years earlier that a right to 
counsel in state prosecutions was not 
“a fundamental right, essential to fair 
trial.” Most recently, the Supreme 
Court in Miranda v. Arizona ** has held, 
on the question of the use of an extra- 
judicial confession made by an accused, 
that before it may be introduced into 
evidence, it must be demonstrated that 
(prior to making it) he had first been 
advised that he had an absolute right to 
remain silent, that anything he said 
might be used against him in court, that 
he had a right to consult with a lawyer 
and ta have one present during any 
interrogation, and that if he could not 
afford a lawyer, one would be ap- 
pointed for him—the so-called Miranda 
warnirgs. 

When one views together these 
two developments of recent years—the 


82 Mapp v. Ohio, 367 US. 643, 81 S Ct 
1684, 6 L Ed 2d 1081 (1961). 

83372 US 335, 83 S Ct 792, 9 L. Ed. 799 
(1963). 

84 384 US. 436, 86 S. Ct. 1602, 16 L Ed 2d 
694 (1966). 
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crystallizing criticism of lax legal pro- 
cedures in the juvenile courts and the 
growth of procedural rights in the crimi- 
nal courts—it is not difficult to predict 
that they would eventually become laced 
together. The significance for the juve- 
nile court of the thinking reflected in 
Gideon seems obvious: the critical im- 
portance, at every significant step in 
the proceedings, of expert legal counsel 
when one’s liberty is at stake. And 
one’s liberty may, of course, be at stake 
in other than criminal proceedings. 
Less obvious, perhaps, but similarly 
portentous for the juvenile courts were 
Mapp and Miranda. For they reflect 
an attitude on the part of the Supreme 
Court that demands fairness and regu- 
larity at every stage of the guilt- 
determining process. Thus, it is not 
sufficient that the evidence illegally 
seized by the police was, in and of itself, 
enough to convict Dollerie Mapp of the 
crime of possessing “pornographic” ma- 
terial, and it is not sufficient that the 
statements made to police by Ernesto 
Miranda in the interrogation room to 
which he was taken were, in fact, true. 
For if justice is to be meaningful in a 
democratic society, it can only be such 
through the procedures by which it is 
sought. “The history of liberty,” wrote 
Justice Felix Frankfurter, “has largely 
been the history of observance of pro- 
cedural safeguards.” *° 

It requires no great effort of the 
imagination to perceive the parallels be- 
tween the problems posed in these cases 
and the irregularities in juvenile-court 
procedures publicized by Tappan and 
other commentators. Where police 
might “sweat” out a confession from a 
suspect, the probation officer or juve- 
nile-court judge could “persuade” a 
child to tell the whole story—to make 
a clean breast of it. Constitutional 


85 McNabb v. United States, 318 U.S. 332, 
63 S. Ct. 608, 87 L. Ed. 819 (1943). 
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proprieties might prevent imposing on 
the states a requirement to provide 
counsel for indigent deiendants; chil- 
dren in juvenile court not only had no 
right to a lawyer (because it is not a 
criminal court); neither had they any 
need for one. And wher2as it made no 
difference how evidence might be ob- 
tained, similarly it would make no differ- 
ence how regular or irregular was the 
procedure whereby a child might be 
brought before the juvenile court. And 
if such similarities did exist, surely the 
principles applied in criminal prosecu- 
tions would eventually be transported to 
the juvenile courts as well. 

A harbinger oi the application to the 
juvenile courts of these recently articu- 
lated constitutional principles appeared 
first in 1966 in Kent v. United States.®° 
The issue which the Supreme Court 
faced in Kent was the regularity of the 
procedure by which a juvenile-court 
judge in the District of Columbia had 
waived his jurisdiction to the criminal 
court of the District without holding a 
hearing (although Kent’s lawyer had 
requested one) to determine whether he 
should so waive. Follcwing Kent’s 
conviction In criminal ccurt, the Su- 
preme Court accepted bs request to 
review the case, and, in an opinion 
written by Justice Fortas, reversed. 
The Court held that while the juvenile- 
court statute might accord the judge 
considerable latitude in a waiver pro- 
ceeding, sufficient procedural regularity 
was nevertheless needed to satisfy the 
basic requirements of fairness and due 
process: 


[T]here is no place in our system of law 
for reaching a result of suca tremendous 
consequences without ceremony—without 
hearing, without effective assistance of 
counsel, without a statemen: of reasons. 
It is inconceivable that a court of justice 


86 383 U.S. 541, 86 S. Ct. 1045. 16 L. Ed. 2d 
84 (1966). 
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dealing with adults . . . would proceed in 
this manner. It would be extraordinary if 
society’s special concern for children, as 
reflected in the District of Columbia’s 
Juvenile Court Act, permitted this pro- 
cedure. We hold that it does not [empha- 
sis added ].37 


Although the decision in Kent was not 
explicitly grounded in constitutional 
principle, there were, in that opinion, 
indications that the specific problems 
arising in the case itself, and in others 
noted in the literature, could pose con- 
stitutional issues. The Court noted, for 
example, that the result was required 
by the juvenile court statute, but “read 
sn. the context of constitutional prin- 
ctples relating to due process and the 
assistance of counsel? ®® Important to 
note also is the court’s reference to pro- 
cedures in a “court of justice dealing 
with adults” as, apparently, a standard 
of the minima required in a juvenile 
court. Such courts might be better; 
they certainly should be no worse. - 

Keni was the first case in which the 
Supreme Court chose to examine the 
procedures of the juvenile court. And 
it was apparent that it was not satisfied 
with what it saw. It was predictable, 
therefore, that a further and more 
detailed examination would not be long 
in forthcoming. 

In 1964, Gerald Gault was committed 
by Arizona’s Gila County Juvenile 
Court to the State Industrial School, 


following a “hearing” based on a general- 


petition which specified no particular 
acts of delinquency and at which neither 


87 Id. at 545. Two years earlier, in an 
address to the National Council of Juvenile 
Court Judges, Chief Justice Warren had ar- 
ticulated a similar standard. The juvenile 
court, he said, “must function within the 
framework of law. in the attainment of 
its objectives it cannot act with unbridled 
caprice.” Warren, Equal Justice for Juve- 
niles, Juvenile Court Judges J., Vol. 14 (Fall 
1964). 

28 Id. at 557 (Emphasis added). 
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the complainant nor his lawyer was 
present. Since Arizona law provides for 
no appeal from juvenile-court adjudica- 
tions, Gault’s parents petitioned for a - 
writ of habeas corpus, complaining that 
neither they nor their son had been 
notified of particular charges against 
him; that they had béen denied the 
right to confront and cross-examine wit- 
nesses and accusers; and that Gerald 
had been denied his privilege against 
self-incrimination and his right to appel- 
late review of the case. The petition 
for the writ was.denied, the Arizona Su- 
preme Court affirmed,” and the United 
States Supreme Court reversed.*° 

Speaking again for the majority of 
the Court, Justice Fortas undertook to 
outline in his opinion the dimensions of 
applicability of the due process clause 
of the federal Constitution to juvenile- 
court proceedings. A delinquency peti- 
tion must, he said, specify the particular 
charges against the minor. Reasonable 
time must be given the accused in which ~ 
to prepare a defense, and where the 
proceeding may result in the child’s loss 
of liberty, both the child and his parents 
must be advised of their right to a 
lawyer and to court-appointed counsel 
if they cannot afford their own. The 
Court also held that the constitutional 
privilege against self-incrimination ap- 
plies in juvenile-court proceedings and 
that confrontation of, and sworn testi- 
mony from, witnesses and accusers were 
prerequisite to a finding of delinquency. 
The Court could, of course, decide only 
those issues presented to it in the case 
itself: specificity of charge, right of 
confrontation, privilege against self- 
incrimination, and right to counsel. But 
the promise made in Kent, that juvenile 
courts be at least as good procedurally 
as adult courts, was well on its way to 
fulfillment in Gault. 

8009 Ariz, 181, 407 P 2d 760 (1965) 


40 In re Gault, 387 US. 1, 87 S. Ct 1428, 18 
L. Ed. 2d 527 £1967). 
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It is still too early to predict the 
extent of the impact of Gault on the 
work of the juvenile courts throughout 
the United States.** It goes without 
saying that one’s rights (legal or other- 
wise) are only meaningful if there are 
advocates to protect and promote them, 
and advocacy in the juvenile court, de- 
spite the seminal work of the Juvenile 
Court Judges Lawyer Project, Legal 
Services Programs, and the National 
Legal Aid and Defender Association, 
remains today very much in its infancy. 
Without a lawyer to vindicate them, the 
rights secured in Kent and Gault will 
remain hollow indeed. 

There is a more important problem, 
however, which remains in the wake of 
these cases, a problem which is, in fact, 
created by them. For the dilemma of 
the juvenile court is one which is 
grounded not only in its questionable 
“informalities”: it also arises out of the 
philosophy of the court as a social 
agency with positive therapeutic capa- 
bilities. There is no doubt that Kent 
and Gault represent an achievement for 
the court which was long overdue. Yet, 
lost in the celebration of this achieve- 
ment is the nagging question of whether, 
legal rights or no, the juvenile courts 


can ever achieve the goals which we 


have set for them, of whether the instru- 
ments of the law and the courts are 
ever adequate to accomplish what have 
been established as the goals of our 


41 Since Gault, state courts have considered, 
with differing results, whether, under the doc- 
trine announced there, a juvenile is entitled to 
a jury trial: Estes v. Superior Court, 73 Wash 
2d 272, 4 38 P 2d 205 (1968), no; to proof 
of the allegations of delinquency “beyond a 
reasonable doubt” In re Urbasek, 38 M 2d 
535, 232, NE 2d 716, (1968), yes; to the 
“Miranda warnings” In re Creek, 7 2d DC. 
Ct. App. (1968), yes; and to assignment of 
counsel in every case Boykin v. State, 32 IN. 
2d 617, 237 NE 2d 460 (1968), yes. 


115 


_ juvenile courts. The process of effect- 


ing individual and social change is, at 
best, a difficult and exesperating one. 
Such difficulties are exacerbated in the 
juvenile courts by the limitations of the 
legal structure itself, cf the court’s 
personnel, and of the public financial 
support of it. 

At the Mad Hatter’s tea party, Alice 
asked why there were sc many dishes 
spread over the table. Tae Hatter told 
her that it was because it was always 
teatime and there was no opportunity, 
therefore, to wash the dishes. The 
guests simply moved around the table. 
When asked what happered when they 
came back to the beginning, the March 
Hare said, “Suppose we change the 
subject.” ** Perhaps now it is time to 
change the subject. Yet, this essay on 
the juvenile courts should not conclude 
without some discussion of the appro- 
pirateness of the juvenile court as an 
instrument for the control of deviant 
juvenile behavior, 

Block and Flynn in their volume on 
delinquency point out thal, since 1900, 
“things have changed a great deal, but 
not in the juvenile courts.” ** Following 
the Gault decision, one might conclude 
that things have now changed a great 
deal, and will continue to do so in 
future. It is worth remembering, how- 
ever, that earlier critics of the juvenile 
court were concerned wita more than 
its irregular, or sometimes nonexistent, 
legal procedures. They were con- 
cerned also with the lack of adjunctive 
facilities to support the work of the 
court, with the paucity of trained pro- 
bation and judicial staff, with the dis- 
reputable condition of many of the 


‘institutions to which juveniles were com- 


mitted, both before and afzer adjudica- 
tion, and with the punitive approach 

#2 CARROLL, Atice in Wonpzrtanp (Mod 
Lib, Ed. n.d.). 


48 Brock & FLYNN, op. cil. st-pra note 7, at 
S17. 
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(thinly veneered with rehabilitative 
platitudes) of some judges. 

In a 1966 survey of correction in the 
United States,** conducted by the Na- 
tional Council on Crime and Delin- 
quency, it was reported that “93 per 
cent of the courtry’s juvenile court 
jurisdictions . . . aave no place of de- 
tention other than a,county jail or 
police lockup”; that six states had less 
than complete juvenile-probation cover- 
age and four states had none at all; and 
that the programs (where they could be 
called such) of juvenile-training institu- 
tions are impedec by diverse popula- 
tions resulting from contrasting judicial 
philosophies as to who should be com- 
mitted. In 1963, the National Council 
of Juvenile Court Judges surveyed +5 the 
nation’s juvenile-court judges and found 
that almost one-fifth of them had no 
college education, and that 25 percent 
were without any legal education. One- 
third of the judges surveyed reported 
- that they had no probation officers or 
social workers atzached to their court. 
In an informal analysis of commitments 
to juvenile institutions in 1963, as re- 
ported in the statistical summary of 
the Children’s Bureau,*® this writer 
found a high positive correlation be- 
tween the seriousness of the act of delin- 
quency and the probabilities of com- 
mitment to an institution: Offenses 
against the perscn caused the greatest 
likelihood of commitment (over 30 per- 
cent) followed by property offenses 
(15-25: percent), and, finally, minor 
acts of delinquency (5—20 percent). 

These problem3 remain untouched by 
the decisions of the Supreme Court or 
of any other court, and they raise seri- 

44 National Council on Crime and Delin- 
quency, Correction in the United States, 13 
NCCDJ. (1967). 

45 McCune & Skcler, Juvenile Court Judges 
in the United States: A National Profile, 11 
NCCDJ. 121 (1965. 


46 U.S. CHILDREN’S 
Courr STATISTIZS (1963). 
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ous questions as to whether, despite the 
“legalization” of their procedures, the 
juvenile courts can ever accomplish the 
tasks set for them. Certainly, it seems 
fair to say that they have not done so 
thus far, and the prognosis is poor, for 
at least two reasons. First is that our 
commitment to helping children in 
trouble is erratic, isolated, marginal, and 
ambivalent. The very fact that com- 
munities may, from time to time, mount 
“all-out attacks” on juvenile delin- 
quency, or campaigns to improve juve- 
nile courts, is fair evidence of the fact 
that the public interest in these prob- 
lems is somewhat less than an abiding 
one. Moreover, such campaigns are 
usually aimed at only one or a few 
points on the spectrum of problems. We 
try to improve the juvenile court’s de- 
tention facilities, for example, but devote 
little thought to who should be detained 
there. We enact legislation broadening 
the jurisdiction of the juvenile court, 
but fail to provide funds for the neces- 
sary personne! and facilities to handle 
the increase in cases. It has been sug- 
gested, on the one hand, that the 
public’s attitude toward delinquency is 
predominantly negative and retaliatory, 
and, on the other hand, that the public 
is titillated by tales of juvenile sex 
orgies, LSD “trips,” and the like.“ In 
either case, the public does not seem 
especially interested in solving or con- 
trolling the problem of delinquency. 

But, even assuming such a public 
interest, it is open to serious debate 
whether improvements in personnel 
and facilities would effect measurable 
changes in the delinquency picture. 
For eventually we must ask and answer 
the question whether the courts and 
the rest of the judicial process are ade- 
quate to the task posed. And it ap- 

47 Kvaraceus, Why Don’t We Make More 
Progress in the Prevention and Control of 
Delinquency?, in NCJCJ, Current PROBLEMS 
IN THE JUVENILE Court 55 (1965). 
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pears not unlikely that, whatever the 
state of their health, they are not ade- 
quate. For the problem of delinquency 
is a most complex one. Numerous theo- 
ries have been developed to explain it. 
Is the child’s behavior the result of 
“anomie,” or “differential association,” 
or is he the product of a “delinquent 
subculture,” or perhaps of “culture con- 
flict?” Ranged against this battery of 
possible explanations of the problem is 
the sole solution—the juvenile court. 
But courts do not solve problems; they 
resolve issues. And as long as it re- 
mains a court, the juvenile court must 
be limited to this role. A civil court 
considering an action for damages 
arising out of an automobile accident 
may determine who will pay for the 
damage and how much will be paid. It 
can resolve the issue of financial liabil- 
ity, but it cannot solve the problem of 
dangerous or defective operators or 
equipment on the highways, Similarly, 
the juvenile court can resolve the issue 
of “delinquent liability,” but it cannot 
solve—even for the one child before it— 
the social or personal problems which 
gave rise to that child’s delinquency. 
To characterize the juvenile courts, 
therefore, as “social agencies,” implying 
that they do possess some kind of 
problem-solving capability, is to create 
unrealistic expectations which, when 
they are not fulfilled, leave the public, 
the professionals, and the children alike 
frustrated and discouraged, and make 
the public increasingly antagonistic 
toward both children and the courts. 
What, then, is the answer? Should 
the juvenile court be abandoned alto- 
gether? The thought is an enticing one, 
and not without its proponents.** Bar- 
‘ring this unlikely occurrence, however, 
there do seem to be several strategies 
which hold some promise of implanting 


48 See, eg, Gardner, Confessions of a Juve- 
nile-Court Judge, The Rotarian, Oct. 1963, p. 
21. 
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more realism in the court. One such 
strategy, that of recognizing the court 
as a court, is already underway as a 
result of the Supreme Court’s mandate 
in Gault. But since it is recognized as 
such, it also would seem worth-while 
to consider reserving the court for con- 
sideration of only those more serious 
depradations which threaten life and 
property in the community. This, in 
turn, implies that the myriad of minor 
delinquencies which are now processed 
through the court should be attended to 
by other than judicial agencies. It is 
not difficult to perceive that, once the 
meaning of “juvenile delinquency” was 
expanded to encompass not only acts 
which would be criminal if committed 
by adults but other “problems” such as 
truancy, “incorrigibility,” and the like, 
these cases commenced to proliferate in 
the courts. As a result, these minor of- 
fenders become labeled as delinquents, 
and many are institutionalized. What- 
ever else we know or do not know about 
the etiology of delinquency, we do know 
that this labeling process tends to pro- 
mote a recurrence of the same or of 
more serious misbehavior.*® To excise 
such cases from the dockets of the juve- 
nile courts may have the effect, there- 
fore, of reducing the incidence of delin- 
quency, not only statistically but in 
reality as well. These behavior prob- 
lems need not go completely unattended; 
other agencies exist, or may be created, 
to handle them."° 

We have long since passed the point 
at which we could rationalize and accept 
the inadequacies of the juvenile court 
as those inherent in any novel program 
of reform. As a society of rapidly in- 
creasing numbers and complexity, we can 
no longer tolerate mechanisms of social 
control which do not return good coin 
on their investment: Perhaps it is a 

49See Tenney, The New Dilemma in the 


Juvenile Court, 47 Nes. L. Rev. 67 (1967). 
50 Td. at 79. 
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The Family Court—Evolving Concepts 


By Jacos T. ZUKERMAN 


ABSTRACT: The first sixty-eight years of the twentieth 
century have seen the development of and, in some states, 
great improvement in the services offered by the juvenile 
court. At the same time, there began to emerge the so- 
called family court, dealing in various communities with vary- 
ing types of husband-and-wife cases. ‘There have been some 
attempts at consolidation into one integrated family court, 
more often abortive than successful. ‘There have been, and 
there still are, differences of opinion about the extent of juris- 
diction of the combined court. Questions have been raised 
concerning whether it should be a separate court or a division 
of the court of general trial jurisdiction. There is conflict 
about whether these courts require “specialized” judges. The 
trend today seems to be toward an all-encompassing family 
court, with complete jurisdiction in all children’s and family 
matters; a court which might well be a division of the highest 
court of original jurisdiction; a court which is manned by 
specialized judges who have the assistance of helping pro- 
fessionals, such as case-workers, psychiatrists, psychclogists, 
and marriage counsellors. With the ever increasing incidence 
of delinquency and family breakdown, this movement 13 likely 
to gain additional momentum. 
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IVE people seem to know a great 
deal less about the courts dealing 


with children and families, and about 
the whole concept of family law, than 
they do about other phases of our 
court system. This fact may seem 
strange in the light of the greater in- 
volvement of the average citizen in fam- 
ily problems, and yet this is undoubtedly 
SO. 

Perhaps it may be because of the fact 
that interpersonal relationships are the 
province, not alone of the law but also 
of other professions and fields of con- 
cern; or because of the reluctance of 
many people to involve themselves in 
legalities, while they seek help with 
their problems from doctors, psycholo- 
gists, social workers, and other helping 
professionals. 

And yet family law does deal with 
these very problems, even though it 
must share its responsibilities with other 
fields. The law has not always been 
fully equipped to treat the ailments of 
the protagonists in a family quarrel, or 
to diagnose and provide assistance for 
the basic problems of the children and 
other family members who come before 
our courts. The use of authority and 
compulsion has its values; yet, a saga- 
cious use of such authority can often be 
a catalyst in motivating the utilization of 
other techniques in the helping process. 
The judge who deals with family prob- 
lems, and with children and youth, must 
be able to do move than to punish de- 
linquents or to previde compensation for 
the wrongs dcne to an aggrieved party. 
He must help to prevent as well as to 
remedy. He must apply the law with 
an appreciation of the needs of the 
parties involved, to learn how to elimi- 
nate or at least to modify the conduct 
and patterns which have led to the pre- 
senting of the problem before his court. 

In no phase of the law is it more im- 
portant to improve the techniques of 
dealing with underlying factors. And 
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this has been pretty much the back- 
ground for many of the developments in 
the movement for a family court. Per- 
haps not enough time has as yet gone by 
to evaluate the effectiveness of such a 
court, for the truth is that, in spite of 
many attempts, there have been but few 
real family courts created thus far. 

In this article we shall consider the 
origin of the family-court movement, as 
it grew out of the movement for a juve- 
nile court. We shall see the experi- 
mental grappling with family problems 
and the eventual evolution of a philoso- 
phy concerning what we can reasonably 
expect to accomplish in such a court. 
The movement toward the development 
of a comprehensive court to deal with 
the problems of children and families 
has been marked by the emergence of 
new concepts and their evolution, pro- 
gression, relapse, and even retrogres- 
sion. As with so many other proposed 
social changes, there have been periods 
of forward movement, followed by a 
lulling of activity, if not of concern, and 
then a revival of advocacy. 


Courts FOR CHILDREN 


An early indication of the concept of 
differentiated treatment for offending 
children was the creation of New York 
City’s House of Refuge in 1825, in 
which children were to be separated 
from adult offenders and given correc- 
tive treatment rather than punishment.” 
In 1847, state reform and industrial 
schools for juveniles were first estab- 
lished in Massachusetts.? Here, too, in 
1880, came the development of proba- 
tion as an alternative to confinement in 
criminal cases.® 

1U.S. Presmwent’s Commisson on Law 
ENFORCEMENT AND ADMINISTRATION OF Jus- 
trce [hereinafter cited as US. NATIONAL 
Crv Commission], Task Force REPORT: 
Joverms DELINQUENCY AND YouTH CRIME 
2 (1967). 

2 Ibid. 

3 Ibid. 
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It appears that the entire nineteenth 


century marked a rising concern about - 


official treatment ‘of children-—-the 
growth of what has been called the 
spirit of social justice.* 

We find many such indications. Back 
in 1861, the mayor of Chicago was au- 
thorized to appoint a commissioner to 
hear and decide minor charges against 
boys between six and seventeen, and to 
place them on probation or in a reforma- 
tory, powers which the judges received 
in 1867. By 1877, Massachusetts had 
provided for separate sessions, dockets, 
and court records in juvenile cases. 
New York did the same in 1892.5 


Rhode Island, in 1898, adopted special-. 


ized procedures for juveniles.® 

In 1890, the first known juvenile court 
had been established in South Australia 
by a ministerial order which was after- 
wards legalized in 1895 by a state act." 
In the United States, Ilinois, in April 
1899, created the first state-wide court 
for children, with jurisdiction over de- 
pendency, neglect, and delinquency 
cases. Provision was made for informal, 
nonpublic hearings and confidential rec- 
ords, and for a probation staff. Its 
“goals were to investigate, diagnose and 
prescribe treatment, not to adjudicate 
guilt or fix blame.”*® “Lawyers were 
unnecessary——adversary tactics were out 
of place, for the mutual aim of all was 
not to contest or object to but to de- 
termine the treatment plan best for the 
child.”® A concerted drive was begun 
to attract personnel from the service 
professions, as well as government-sup- 


4 Lou, JUVENUE COURTS IN THE UNITED 
STATES 1 (1927). i 


5 ÅNNUAL REPORT OF THE Domestic RELA- . 


TIONS Court OF City or New Yorx 28 (1933). 
SUS. NATIONAL Crise COMMISSION, of. 
cit. supra note 1, at 3. 
1 Mussey, The Child’s Court, Case & Comm., 
Vol 21, October 1914, p. 367. i 
SUS. NATIONAL CRIME COMMISSION, op. 
cit. supra note 1, at 3, 
? Ibid, 
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ported agencies and services, to replace 
the untrained volunteers.*® 

By 1911, twenty-two states had fol- 
lowed suit, and by 1925, all but two 
states had so-called juvenile courts or 
terms. There is, today, 2 Juvenile court 
in every American jurisdiction, with 
about 2,700 courts hearing children’s 
cases. Yet, there is litle uniformity 
in jurisdictional or procedural aspects. 
A United States Children’s Bureau sur- 
vey in 1920 found that cnly 16 percent 
of all so-called juvenile courts had sepa- 
rate hearings for children and an off- 
cially authorized probation service and 
recorded social information on children 
brought to court.!? In 1966 the Na- 
tional Crime Commission’s Task Force 
on Juvenile Delinquency and Youth 
Crime found significant gaps, lack of 
uniformity, and that “more children’s 
courts than not are staffed by judges 
and other personnel who spend most of 
their time on other than juvenile mat- 
ters.” 18 


HUSBAND-AND-WIFE CASES 


In the meantime, there had also been 
developing a trend toward specialized 
treatment of husband-amd-wife cases. 
In New York, there was evidence of 
public dissatisfaction with the courts’ 
handling of family-support cases even at 
the turn of the century.** The State 
Constitution of 1894, carrizd over with- 
out change in 1921 and 1938, permitted 
the legislature: to establish children’s 
courts or courts of domestiz relations as 
separate forums or as parts of other 
courts, conferring’ 

10 Ibid. 

11 Fbid. 

12 TAPPAN, JUVENILE DELINQUENCY 173 
(1949); US. NATIONAL Croce COMMISSION, 
op. cit. supra note 1, at 3. 

13 U.S. NATIONAL CRE COMMISSION, of. 
cit supra note 1, at 4. 

14 BUREAU OF PUBLIC AFFAIRS, COMMUNITY 
Service Society or New Yorr, A New Par- 
TERN FOR FamMiny Justice 12 (1954). 


122 


such jurisdiction as may be necessary for 
the correction, prctection, guardianship and 
disposition of delinquent, neglected or de- 
pendent minors, and for the punishment 
and correction of adults responsible for or 
contributing to such delinquency, neglect or 
dependency, and to compel the support of 
a wife, child or poor relative by persons 
legally chargeable therewith who abandon 
or neglect to support them.*5 


The Page Commission, in its report to 
the legislative session of 1910, pointed 
to the need for change in the magis- 
trate’s court system, where family-sup- 
port matters were heard.*® The ‘first 
family court (then called the domestic 
relations court) in New York City was 
established by statute in 1910 (Chapter 
659). The court was set up in Man- 
hattan and in Brooklyn as part of the 
magistrate’s court system, and provided 
for the hearing of support cases separate 


and apart from the run of criminal cases.- 


Separate hearings, too, were provided by. 
the act.17 No further change was made 
until 1933, when the children’s and fam- 
ily courts were brought together as a 
noncriminal tribunal.* 

Meanwhile in 1914, in Cincinnati, 
Ohio, there had been established the 
first integrated family court. Its first 
judge was Charles W. Hoffman.” Be- 
tween 1917 and 1929, the five largest 
cities in Ohic, other than Cleveland, 
established similar courts, all as divi- 
sions of the trial court, thus also in- 


15 New York Constitution, Article VI, Sec- 
tion 18 (1894), prior"to amendment of No- 
vember 7, 1961, effective September 1, 1962; 
Oughterson, Family Court Jurisdiction, Buf- 
falo L. Rev., Vol. 12, No. 3, June 1963, p 
467. 

16 A New PATTERN, of. cit. supra note 14, 
at 12. ` 

17 ANNUAL Report, op. cit, supra note 5, at 
31. 

18 Ibid. at 33. 

19 Alexander, What Is a Family Court, Any- 
way, Conn. B J., Vol. 26, No. 3, Sept. 1952, 
p. 250 
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cluding general jurisdiction.2® In 1921 a 
court of domestic relations was estab- 
lished in St. Louis, Missouri, as part of 
the circuit court, with juvenile and di- 
vorce divisions, each division operating 
separately. In the same year in Omaha, 
Nebraska, by rule of court, a division of 
the district court was created with juris- 
diction in all juvenile and divorce cases, 
with a full-time judge assigned. A simi- 
lar court was organized in Des Moines, 
Iowa, in 1924,%4 

Other such courts were set up in Port- 
land, Oregon, in 1929 (a domestic rela- 
tions court with juvenile, adoption, and 
divorce cases under an especially elected 
judge) and in Milwaukee, Wisconsin, in 
1934 (a family court as a new branch 
of the circuit court, handling -uncon- 
tested or default divorces).27_ In Cali- 
fornia a plan, allegedly conceived by 
Judge Ben B. Lindsay, went into effect 
in- 1939, when a “Children’s Court of 
Conciliation” was legislated as part of 
the superior court in each county. 
(Later, in 1954, the law was amended to 


make this applicable only in those coun- 


20 See H. Foster, Conciliation and Counsel- 
ling, 41 N.Y.U. L. Rev. 355-356 (1966), in 
which ke points out that “the Ohio Law per- 
mits counties to set up a domestic relations 
division of the Court of Common Pleas to 
process divorce and juvenile cases. At least 
17 counties have established such courts, pri- 
marily because of the accomplishments of the 
earlier family courts in cities such as Toledo, 
Cincinnati, Columbus, Dayton and Youngs- 
town ” 

21 Chute, Divorce and The Family Court, 
Law & Contemp. Probs., Winter 1953, pp. 49- 
65. 

32? The 1960 Wisconsin Family Code ap- 
plied the Milwaukee family-court concept to 


_ the entire state (Wis. Ann Srar. $$ 245.001- 


248.05 and Super, (1965.) For a brief synop- 
sis of the Wisconsm Famfly Code, see H. 
Foster, Spadework for a Model. Divorce Code, 
J of Family Law, Vol. 1 No. 1, Spring 1961, 
pages 44-56. Note that these family courts 
have no jurisdiction over juvenile delin- 
quency, dependency, and neglect; they are 
limited to husband-wlfe disputes. 
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ties in which the superior court deter- 
mines its necessity and feasibility.)** 

In 1949 there were further develop- 
ments. The state of Washington cre- 
ated a family court as part of the su- 
perior court, for hearing and reconcilia- 
tion of matrimonial controversies; and 
in Texas, the juvenile courts in two 
larger counties were converted into fam- 
ily courts with jurisdiction in all chil- 
dren’s cases, including adoption and cus- 
tody, desertion and support matters, and 
divorces where children are involved.*4 

A somewhat different plan was evolved 
in the District of Columbia when in 
1956 a Domestic Relations Branch was 
created which included three separate 
courts, one of which handles divorce 
cases; another, pretrial conferences; and 
a third, motions, preliminary orders, un- 
contested cases, and adoptions.”5 

In its own fashion, Rhode Island in 
1961 created a family court with state- 
wide jurisdiction over divorce and juve- 
nile matters.?® 

In the meantime, in 1959, Connecti- 
cut, too, had reorganized its courts. It 
established a state-wide, integrated cir- 
cuit court which is limited to juvenile 
cases and criminal matters such as as- 
saults which arise within the family. 
The superior court has jurisdiction over 
divorce, separation, and annulment.?7 

In New York, after many studies and 
proposals for a fully integrated court, a 
family court was created in 1962, with 
jurisdiction over all juvenile matters, 


23 Chute, op cit. supra note 21 

24 Ibid, 

25 Myers, Washington’s New Domestic Rela- 
tions Tribunal, 6 Carnoric Law Review 139, 
141 (1957), cited in H. Foster, Conciliation 
and Counselling, supra note 20, at 371. 

26RT. Gen Laws ANN § 8-10-3 (Supp. 
1965); H. Foster, Conciliation and Counsel- 
ling, supra note 20, at 372 

37 Jacobs, The Handling of Domestic Rela- 
tions Cases in the Connecticut Circuit Court, 
in AMERICAN Bar Assoctarron Fasxory Law 
SECTION PROCEEDINGS 207, 208, 210 (1962). 
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paternity, family assaults, support, and 
conciliation, but not over separation, di- 
vorce, and annulment. The latter three, 
and custody matters, remain within the 
orbit of the supreme court (in New 
York, this is the trial court of general 
jurisdiction). Custody cases, as such, 
and custody and visitation aspects of a 
divorce or separation proceeding, may be 
referred by the supreme court to the 
family court, while enforcement and 
modification of supreme court alimony 
and support orders are possible in the 
family court in cases m which the su- 
preme court has not reserved these mat- 
ters unto itself. Thus, the name “fam- 
ily court” is, in good part, very much a 
misnomer,?® even thouga the intent was 
to create a forum to deal with the full 
range of family matters and even though 
its design was as a special agency “for 
the care and protection for the young 
and the preservation of the family.” ?° 

Our most westerly state, Hawaii, cre- 
ated in 1965 a family court which is a 
division of the circuit court. It has ex- 
clusive jurisdiction over juvenile delin- 
quency, dependency, neglect, adoptions, 
custody, and the termination of parental 
rights. In addition, the court has juris- 
diction over adults in child-abuse, de- 
sertions, and family assaults, and may 
commit those who are mentally defec- 
tive or ill. Their jurisdiction over the 
commitment of the mentally ill and over 
family assaults distinguish the Hawaiian 
family courts from all tke others,®° 

In California, the Governor’s Com- 


28 Zukerman, A New York Judge Looks at 
The Family Court: Solution for Families in 
Distress, N.Y. L J., Aug. 31 1967, 

29 New York JOINT LEGISLATIVE Commis~ 
SION ON COURT REORGANIZATION, 2 REPORT ON 
THE Famy Court (1962); Lauer, New Di- 
secttons for Court Treatmeni of Youth, Buf- 
falo L Rev, Vol 1 No. 3, June 1963, p. 453 

80102 Family Court Act, Hawar Sess. 
Laws (1965), Act No. 232, $ 3338, 33311, 
effective July 1, 1966; H. Foster, Conciliation 
and Counselling, supra note 2), at 3553-356. 
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mission on the Family, in its final report 
of December 30, 1966, recommended a 
family court, as part of the existing su- 
perior court in each county, which would 
have full jurisdiction over all matters 
related to the family, with the exception 
of intrafamily torts.’ 


ATTEMPTS AT INTEGRATION 


There have been many arguments ad- 
vanced, over the vears, in favor of an 
integrated family and children’s court. 
Since 1917, the National Probation and 
Parole Association (now known as the 
National Council on Crime and Delin- 
quency) has been advocating a unified, 
integrated court.®? 

In 1919, Judge Perkins of Grand 
Rapids, Michigan, wrote: “It is ‘no 
doubt true that the causes of juvenile 
delinquency and dependency, desertion 
and nonsupport, pauperism, divorce and 
marital dissensions, generally speaking, 
are all interrelated subjects. They can- 
not -be treated separately.” He urged 
that jurisdiction of a domestic relations 
court should include divorce and ali- 
mony, separate maintenance, adoption 
and guardianship of children, bastardy 
cases, and all cases of desertion and 
nonsupport.*® 

When a National Conference on Fam- 
ily Life was held in Washington, D.C., 
in May 1948, its Legal Section recom- 
mended, among cther things, that juris- 
diction over all family problems be 
vested in one comprehensive court.** 

81 Dinkelspiel & Gough, The Case for A 
Family Court—A Summary of the California 
Governor's Commission, 1 Family L. Q., Vol. 1 
No. 3, Sept. 1967, p. 72. 

32 Alexander, The Family Court of the Fu- 
ture, J. Am. Jud. Soc’y, Vol. 38, Aug. 1952, p. 
45; also Fed. Prob. Vol. 16, Sept. 1952. 

38 Perkins, Family Courts, 3 Journal of 
American Judicature Society 19-21 (1919); 
also in Mcn. L. Rev, Vol. 17, No. 5, March 
1919. 


34 Alexander, Family Life Conference Sug- 
gests New Judicia! Procedures and Attitudes 
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A report of the Association of the Bar 


of the City of New York in 1954 
stressed the arguments for integration: 


It rests on the solid proposition that fa- 
milial controversy can best be handled by 
judges who specialize in the family... . 
The classes of proceedings suggested for 
inclusion . . . involve serious manifesta- 
tions of family breakdown. In the case of 
children , . . where their neglect or their 
unsocial conduct indicates a failure of fam- 
ily controls. Custody disputes, again, in- 
dicate a collapse of the family’s protective 
function. Adoption proceedings are de- 
signed to secure ratification of a new fam- 
ily relationship that will protect the child. 
Support proceedings seek to safeguard the 
economic well-being of the children and to 
maintain the economic foundation of the 
marriage. Assault and other disorderly 
behavior within the immediate family circle 
usually connotes a serious deterioration of 
the marriage relationship, associated with 
a loss of the kind of self-control expected 
of emotiorally stable persons *5 


As previously indicated, the eventual 
reorganization of New York’s courts in 
1962, which followed the work of its 


Temporary Commission on the Courts . 


(the so-called Tweed Commission), did 
not give full jurisdiction to the family 
court. At first, the Commission had sug- 
gested ‘a fully integrated court as part 
of a regular trial court on the “highest 
level practicable.” #® As a result of 
vigorous criticism, however, the 1958 
report of the Commission changed its 
plan and recommended a separate fam- 


- ily court, without jurisdiction in divorce 


matters.37 


Toward Marriage and Divorce, J. Am. Jud. 
Soc’y, Vol. 32, Aug. 1948, p. 44. 

35 GELLHORN, CHILDREN AND FAMILIES IN 
THE Covurrs or New York Crry 383 (1954) 

36 TEMEORARY COMMISSION ON THE COURTS, 
New York, REPORT ON THE PLAN FOR A 
SIMPLIFIED STATEWIDE Court SYSTEM 88-90 
(July 2, 1956). ° 

3T TEMPORARY COMMISSION ON THE COURTS, 
REPORT CN RECOMMENDATIONS FOR THE RE- 
ORGANIZATION OF THE STRUCTURE OF COURTS OF 
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Nevertheless, in New York, as else- 
where, the movement for a fully inte- 
grated court continues. In 1963, M. G. 
Paulsen wrote: 


There are obvious advantages if one tri- 
bunal possesses the competence to deal with 
all aspects of a single problem. An addi- 
tional advantage lies in the promise that 
such a court might employ approaches dif- 
fering from those commonly used by the 
courts. Proceedings involving children and 
the family ought not be geared to the com- 
mon adversary process but to processes 
which are preventative and conserving in 
character, having the aims of maintaining 
family stability and of rescuing children 
from the usual disadvantages of condemned 
misbehavior.®8 


Similarly, William H. Sheridan has 
pointed out the increasing interest in an 
all-inclusive court. He suggests that 
“because of defects and inadequacies of 
the present system, juvenile court judges 
and others interested in the field of fam- 
ily law have advocated the establishment 
of a family court division in the court 
of highest general jurisdiction.” °? It is 
argued that this would promote more 
effective administration of justice and 
the development of uniform practices 
and procedures, eliminate conflicting de- 
cisions, and provide better services to 
children and families through continuity 
in treatment. 

Professor Foster suggests: 


The ideal family court, which has not yet 
been established in this country, would have 
comprehensive and integrated jurisdiction 
over all or most family problems, employ a 
professional staff of psychiatrists, psychol- 
ogists, case workers, marriage counsellors 


State or New Yorx. (Legislative Document 
No. 36, 1958), pp 18-20. 

88 Paulsen, The New York Family Court 
Act, Buffalo L. Rev., Vol. 12, No. 3, June 
1963, pp. 420-421. 

89 SHERIDAN, STANDARDS FOR JUVENILE AND 
Famur Courts (U.S. Department of Health, 
Education and Welfare Children’s Bureau 
Pub No. 437, 1966), pp. 43-45. 
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and probation officers, and be committed to 
the philosophy that its function was to act 
in the best interests of the family and soci- 
ety. Delinquency, marital difficulties, sup- 
port problems and the like are interrelated 
and may be facets of a lerger family prob- 
Jem.4° 


He feels that the creacion of such an 
ideal court has been held up by the 
conservatism oi the bar or by the courts 
that refuse to relinquish certain areas of 
their jurisdiction to a family court. 

Maxine B. Virtue defines a family 
court as one 


with specialized facilities for dealing con- 
structively with all major aspects of family 
litigation. Jurisdiction includes, at a mini- 
mum, present chancery jurisdiction over 
divorce, separate maintenance and pater- 
nity of out of wedlock children, together 
with jurisdiction over juvenile cases... 
[which] often involve the same situations 
which have already been the subject of 
court orders issued by carcuit courts in 
divorce cases. Jurisdiction over adoptions, 
personal guardianships of minors and do- 
mestic misdemeanors . . . may also be in- 
cluded.*+ 


She refers to the alleged advantages as 
including unified jurisdiction, applica- 
tion of trained legal skills to juvenile 
cases (pointing out that many probate 
judges are not lawyers), and the exten- 
sion of specialist facilities and the child 
welfare focus of the juvenile court to 
other family cases. On tke other hand, 
she mentions possible cisadvantages. 
She talks of the need for constitutional 
amendment, of the fear that such “con- 
solidation would jeopardize the thera- 
peutic approach of the juvenile court by 
diluting concern for the child’s welfare 
with the procedural techricalities and 


410 H, Foster, Conciliation ard Counselling, 
supra note 20,-at 354; also: alexander, The 
Family Court—An Obstacle Race, U. or PITT. 
L. Rev. 602, 606 (1958). 

41 Virtue, What is A Family Court? Mich. 
State B. J., Vol. 37, July 1958, ap. 14-18. 
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legalistic doctrines incident to adjusting 
the conmfiict between the parties.” * 
The National Council on. Crime and 
Delinquency has proposed a model 
court in its Standard Family Court Act, 
which tt published in co-operation with 
_ the Uncted States Children’s Bureau and 
-the National Council of Juvenile Court 
Judges% It calls for a single autono- 
mous family division in the court of gen- 
eral trial jurisdiction, with its judges es- 
pecially selected for family-court assign- 
ment.** Under the plan, the court 
would have a state-supervised structure 
of court services, including not only pro- 
bation officers but also marriage counsel- 
lors, aad perhaps clinic services as well.*® 


WHat Krno oF JupcES? 


There has been a growing trend to- 
ward specialized judges in courts deal- 
ing w.th family matters. Back in 1907, 
the Sipreme Court of Utah, in talking 
of the use of laymen in children’s courts 
stated: 


The juvenile court law is of such vast 
importance to the State and society that it 
seems to us it should be administered by 
those who are learned in the law and versed 
in the rules of procedure, to the end that 
the beneficent purpose of the law may be 
made effective and individual rights re- 
spect2a.*¢ 


While this undoubtedly stressed the 
need for lawyer-judges, it was an early 
indication of concern about the treat- 
men: of these problems. There was 
exteasive debate about the ` qualifica- 
tions of judges in the 1920's, which in- 


42 Thid. 

4815 Natl Probation and Parole J. 99 
(1959). 

#4 Ibid., referring to Standard Family Court 
Act, § 3. 

46Rubin, The Standard Family Court Act, 
J. or Family L. Vol. 1, No. 1, Spring 1961, p. 
109. 

4E Mill v. Brown 31 Utah 473, 88 Pac 609 
(1907); cited by Suerman, of. cit. supra note 
39, at 103. 
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cluded discussion of the need for train- 
ing in the social sciences. It is interest- 
ing to note Herbert Lou’s remark in 
1927 that “it was not necessary, how- 
ever, for a judge to have training or ex- 
perience in social welfare or social sci- 
ences. The early insistence that the 
judge be ‘an expert in the sciences of 
human behavior etc.’ arose from miscon- 
ception of the judicial position.” *' 
Later, in 1946, Judge Polier pointed 
out that while the court’s decision may 
relate to treatment and involve the 
judge’s ability to understand, respect, 
and evaluate expert opinion presented, 
the judge himself does not directly un- 
dertake or control treatment functions.** 
Sheridan,*® in suggesting qualifica- 
tions, iccluded deep concern about the 
rights cf people, keen interest in the 
problems of children and families, suf- 
ficient awareness of modern psychology, 
psychia:ry, and social work to be able 
to give due weight to the findings of 
these sciences and professions, ability to 
evaluate objectively and to make dispo- 
sitions uninfluenced by his own concepts, 
eagerness to learn,®° ability “to conduct 
hearings in a kindly manner and to talk 
to children and adults sympathetically 
and on their level of understanding with- 
out loss of the essential dignity of the 
court.” BL . 
There has been considerable opposi- 
tion tc the rotation of judges in courts 
dealing with families and children, even 
though some continue to argue for such 


47 Lov, op. cit. supra note 4, at 73. 

48 Polier, The Function of the Court in 
Community Child-Welfare Programs, 1 Min- 
NESOTA WELFARE 6-8 (1946). 

49 SHERIDAN Op. cit. Supra note 39, at 103. 

50 See also Alexander, Juvenile Justice and 
Judges, in REDIRECTING THE DELINQUENT 
(Year Book of the National Probation and 
Parole Ass’n. 1948), p. 197 
` 61S ee-.also Schramm, The Judge Meets the 
Boy and His Family, in SOCIAL CORRECTIVES 
For CELINQUENCY, 1945 (Year Book of the 
National Probation Ass’n. 1946), p. 184. 
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rotation, on the grounds that the judge 
should keep abreast of other fields of 
law and that more judges should be ex- 
posed to the field of family law.” 
However, the National Council of Juve- 
nile Court Judges, meeting in Portland, 
Oregon, in June 1965, opposed rotation 
thus: 


The concept of diluting and quite possibly 
destroying the Juvenile Court philosophy 
by rotating its bench among judges having 
neither desire nor interest nor training for 
the specialized court, of terminating to all 
intents and purposes any continuing train- 
ing and interchanges among judges of juve- 
nile courts, of delivering effective opera- 
tion of the juvenile court to its staff, and of 
assuming that a permanent social personnel 
can be effectively balanced by rotating le- 
gal personnel is decried and emphatically 
opposed, 


WHERE Now? 


What does the future portend for the 
family court? It is difficult to foretell 
whether the movement toward an inte- 
grated, all-encompassing family court 
will again be in the ascendancy as it has 
been a number of times in the first 
seventy years of this century. Yet, it is 
reasonable to expect that, as our under- 
standing of socioeconomic and psycho- 
logical dynamics increases, there is 
bound to be a growing awareness of the 
need for such an all-inclusive family 
court. 

How long can we allow a situation to 
continue in which a family may be ac- 
tive in several courts at the same time, 
in which two, or even three, different 
judges, in two or three separate courts, 
with two or three different probation 
officers, may be dealing with the same 
family unit or its members, particularly 


82 R. Gardner, Let’s Take Another Look at 
the Juvenile Court, Juvenile Court Judges 
Journal, Vol. 15, No. 4, Winter 1964, pp. 13- 
14, 
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when all of these cases arise from the 
same basic family situation? And why 
should not an all-embracing family court 
be a division of the highest court of 
original jurisdiction? 

An increased effort is needed to es- 
tablish an all-encompassing family court 
in every jurisdiction. Such a court 
should have jurisdiction in the following 
areas: divorce, separation, support, cus- 
tody, family offenses, paternity, adop- 
tion, juvenile delinquency, supervision, 
and neglect of children. 

Each of the integrated family courts 
should be, where possible, a division of 
the highest court of general trial juris- 
diction, in order to be able to deal with 
all related matters affecting the welfare 
of the family in the particular case be- 


- fore it. 


Where the family court is a division 
of another court, the judges assigned to 
that division should be there on an on- 
going basis, not on a rotating basis. 


- There is considerable value in having 


judges who are not only learned in the 
law but also experienced in family mat- 
ters. They should be aware of develop- 
ments in related professions dealing with 
families and children and should be 
able to develop sensitivity to and skills 
in handling interpersonal relationships. 
Furthermore, the family-court judge 
should be one who is genuinely inter- 
ested in the kind of problems faced in 
such a court and one who is by tempera- 
ment suited to hearing case after case 
of family disruption and juvenile mis- 
feasance. 

Undoubtedly, there will continue to 
be great reluctance, if not overt opposi- 
tion, to such integration and to placing 
these courts on a hierarchical par with 
other courts which have traditionally 
been charged with responsibility in given 
areas, such as divorce, custody, and 
adoption. ‘There will be those who will 
argue that placing juvenile matters in 
the same court with husband-and-wife 
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cases will have a debilitating effect upon 
the lonz-developed specialized ap- 
proaches of the juvenile court. 

Yet, there is little reason why this 
specialized approach of the juvenile 
court, utilizing the facilities of the aux- 
iliary services of the court and other 
helping professions, cannot be extended 
to the total caseload of an integrated 
family court. l 

The time has come for a renewed 
effort in the direction of the all-inclusive 
family court dealing with all matters 
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affecting families and children. If we 
mean what we so often say, that the 
family -is the basic structure of our so- 
ciety, and that tomorrow’s society de- 
pends upon the kind of citizens we make 
of our children of today, then nothing 
should stand in the way of treating 
such cases with the greatest concern 
and. with the best facilities possible. 
That seems most likely to be achieved 
in the integrated family court of general 
jurisdiction, utilizing the. best-suited 
judges on a continuing basis. 


The Future of Family Law 


By Henry H. Foster, JR. 


ABSTRACT: In the nineteenth century, marriage and divorce 
became matters of judicial cognizance. Ambivalence toward 
divorce is shown by the propensity of Anglo-American law 
to maintain a strict divorce law in theory, but to institu- 
tionalize divorce in practice, so that, in reality, divorce is 
readily obtainable when both parties desire it. Social change 
and a general rejection of hypocrisy have led to a reform of 
matrimonial law following World War I. Recent legal 
opinions agree on the necessity for reform, but differ concern- 
ing whether non-fault-grounds should be added to fault- 
grounds as a basis for divorce. Ferment and change are also 
occurring in laws concerning matrimonial property, alimony, 
and support. Juvenile courts may no longer deprive juveniles 
of due process on the theory that institutionalization is treat- 
ment for the good of the juvenile delinquent. Family law 
depends, in large measure, upon advances in behavioral sci- 
ence. However, the moral sense of the community is also 
a necessary element. Family law reflects changing social 
values and felt needs of the people, but there is a time lag 
between mores and law, which may be observed by noting 
the difference between “living law” and formal law. It is 
likely that legal aid and community legal services will give 
greater assistance to poor families with problems, and that 
welfare laws will eventually be changed in order to Promote 
family stability. 
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HE compromise between clerical 

concern and private interest in mar- 
riage and divorce achieved a new equi- 
librium after the Second World War. 
Increasingly, it came to be recognized 
that unduly restrictive divorce legisla- 
_ tion was circumvented in practice by an 
institutionalization of the process by 
those determined to escape the bonds of 
acrimony, and that more social and per- 
sonal harm was occasioned by strict 
laws unevenly applied than by a frank 
recognition that, in our society, many 
marriages fail through the fault of 
neither, or through the fault of both, of 
the ‘parties. 

From the standpoint of social evolu- 
tion, the law of marriage and divorce 
before the twentieth century was 
marked by a change in the legal status 
of women, from that of subordination 
to that of equality, and by the gradual 
abandonment, in practice, of the Protes- 
tant ethic that marriage was indissolu- 
ble, save for the most serious marital 
offenses. Divorce by mutual consent 
became a sociological fact before the 
turn of the century, although the pre- 
tense was indulged that the law had not 


changed. What Lad changed was the. 


administration of the law, the appear- 
ance of the uncontested case, and the 
ritualization of the whole process of di- 
vorce. The routine issuance of divorce 
decrees in uncontested cases increased 
to the point that, by the 1950’s, over 90 
percent of American divorces were un- 
‘ contested. In England and Canada, the 
1 Bryce, Marriage and Divorce under Ro- 


man and English Law, 2 STUDIES IN HISTORY 
AND JURISPRUDENCE 442 (1901), points out: 


“Tt is doubtless a point of difference between- 


Roman law and that of modern American 
states that in the former the parties could by 
their own will and act terminate the mar- 
riage; in the latter the courts must be in- 
voked to do so, but where the courts out of 
good nature or carelessness make a practice of 
complying with the application of one party, 
unresisted or fezbly resisted by the other, this 
difference disappears.” 
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same phenomenon occurred, and in New 
York, before its law was reformed, 96 
percent of divorces were uncontested.? - 

The explanation of the “no-contest” 
feature of modern divorce is that, in the 
case of middle- and upper-income fami- 
lies, either both wanted to escape from 
an intolerable situation or a satisfactory 


settlement had been reached; and in the 


case of lower-income families, a legal 
perpetuation of a dead marriage was not 
worth the cost and effort. The affluent 
and well-to-do found that obtaining a 
divorce was mostly a matter of law- 
office negotiation, that the law concern- 
ing grounds and defenses provided bar- 
gaining leverage, but that if an accord 
could be reached as to financial and cus- 
todial terms, it was relatively easy to 
obtain a divorce decree, except possibly 
in a few states, or before a rare judge 
who wes overly inquisitive. 

The law pertaining to the economics 
of marriage and divorce has shown less 
change in the twentieth century than 
the law of divorce. A few states, how- 
ever, Permit alimony to be awarded to 
a husband in unusual situations,’ and 
in welfare cases, either spouse may be 
ordered to contribute to the support of © 
a destitute partner, in order to save the 
taxpayers’ money.‘ 

The current development of constitu- 
tional protections for civil rights in- 


2 Jacobson, AMERICAN MARRIAGE anp Di- 
vorce 115 (1959). CALIFORNIA GOVERNOR'S 
COMMISSION Report 30-33 (1966) sets the 
uncontested divorce rate in California at 94 
percent, and G. B. Law COMMISSION, REFORM 
OF THE GROUNDS OF Divorce: THE FIELD OF 
Cuoice, 28-29 (CMND No. 3123, 1966), sets 
the rate in England at 93 percent. 

8 The following states permit alimony to be 
awarded to husbands in some circumstances: 
Alaska, California, Minois, Iowa, Maine, Mas- 
sachusetts, Nebraska, New Hampshire, North 


Dakota, Obio, Oklahoma, Utah, Vermont, 
Virginia, West Virginia, Wisconsin, and Wash- 
ington. 


4 For example, see New York’s Family Court 
Act § 415, Socar Wrirare Law § 101. 
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cludes that of freedom to marry. The 
Supreme Court, in Loving v. Virginia,’ 
not only declared miscegenation laws 
unconstitutional, but also characterized 
marriage as “a basic civil right of 
man.” As we shall see, far-reaching 
consequences may result from that 
classification. 

In the case of children, the most 
important development of the past dec- 
ade is the decline of the parens patriae 
concept and the growth of a realistic in- 
sistence that juveniles be accorded jus- 
tice. There is a growing recognition 
that premises and assumptions should be 
carefully examined and that an intel- 
ligent effort should be made to look 
at the consequences of decision and to 
ascertain what really is for the best 
mterests of children. 

In short, by the 1960’s, family law 
was in ferment. State regulation of 
marriage had been subjected to consti- 
tutional limitations; divorce reform was 
in the offing; alimony and support had 
become the subject of increasing criti- 
cism; and law as it impinged upon 
children was undergoing reappraisal. 
Equally important, the interrelationship 
between poverty and family law was 
perceived, and, through legal programs 
for the poor, the law came into con- 
tact with problems formerly solved or 
avoided by extralegal processes. In 
terms of social evolution, Sir Henry 
Maine’s thesis that progressive societies 
move from status to contract, and that 
there is a gradual dissolution of family 
dependency and the growth of individual 
obligation in its place, with legal rela- 
tions arising from the free agreement 
of individuals, seemed to be confirmed 
by recent developments.’ Social change 
was being reflected by law, but there 
was a time lag. 


5 Loving v. Virginia, 388 US. 1 (1967). 

6 Matter of Gault, 387 US. 1 (1967). 

T Marve, Ancient Law 163 (4th Am. ed, 
1906). 
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Divorce, ANNULMENT, AND 
JUDICIAL SEPARATION 


The traditional matrimonial actions 
are divorce, annulment. and judicial 
separation. In England, before the 
Matrimonial Causes Act of 1857, only 
the latter two were available, and then 
only pursuant to the canon law and 
authority of ecclesiastica. courts. Par- 
liamentary divorce was tae limited pre- 
rogative of the extremely wealthy.® 
Judicial divorce and the recognition of 
grounds therefor, occurred in America 
before they did in England. Nonethe- 
less, by statute or decision, many eccle- 
siastical rules and concepts found their 
way from English ecclesiastical law into 
our law of divorce, even though such 
rules and concepts had been fashioned 
for totally different circumstances.® The 
English rules were devised when the 
common law concerning matrimonial 
property gave the husband, upon mar- 
riage, the ownership of his wife’s per- 
sonal property and the management 
and profit from her real astate; hence 
it was not unfair that Le should be 
compelled to pay her alimony when he 
had given her good cause for a bed-and- 
board divorce. This histcry is impor- 
tant because it accounts for some of the 
anomalies of American divorce law and 
because it shows that churchmen, rather 
than lawyers, devised the framework of 
the law. 

Today, it is generally agreed that 
much of the law of annulment is anach- 
ronistic and should be repealed.?° In its 
original form, annulment wided the slate 


8 See Mueller, Ingsiry Into a Divorceless 
Society, 18 U. Prrr. L. Rev 43 (1961). 

8 See Freed and Foster, Diverce American 
Style, in this issue of TEE ANNALS, pp 
71-88 

10 See Goda, The Historical Evolution of the 
Concepts of Void and Voidable Marriages, 7 
J Famur L. 297 (1967); Moore, Defenses 
Available in Annulment Actions, 7 J. FAMILY 
L. 239 (1967) 
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clean as if there never had been a mar- 
riage. The legal consequences of an 
annulment or nullity decree were that 
any children of the purported marriage 
were made illegitimate, and the wife 
acquired neither ‘any interest in her- 
putative husband’s property nor a right 
to support or alimony. By statute, 
those harsh consequences have been 
mitigated in a few states, and where 
annulment serves as a practical alterna- 
tive to divorce, as was the case in New 
York before 1966, legitimacy of chil- 
dren is preserved in most, if not all, 
cases and alimony may be awarded to 
the wife upon an annulment.” 

The question for the future, however, 
is whether annulment should not be 
eliminated altogether, or absorbed into 
the law of divorce. Certainly, the dis- 
tinction between void and voidable mar- 
riages no longer makes sense. Today, 
that distinction has come to be that a 
void marriage is subject to attack in any 
court at any time, even after the death 
of one or both parties, whereas a so- 
called voidable marriage is regarded as 
valid and subsisting until its invalidity 
is declared, while the parties are living, 
by a court having matrimonial juris- 
diction. The absence of a solid founda- 
tion in logic is shown by the fact that, 
at different periods, divers grounds have 
been placed .in either the void or void- 
able categories and that, in some states, 
annulment grounds have been subsumed 
into divorce grounds."* 

Despite the canon-law ancestry of an- 
nulment grounds and the charm of the 
traditional, there is no sound reason for 


11 See N Y. Dom. Ren. Law $ 145, 236. 

12 See Moore, op. cit supra note 10. Some 
ten states list fraud going to the essentials of 
marriage as a ground for divorce; in the 
remaining American jurisdictions, it is only a 
ground for anculment Force and duress like- 
wise constitute grounds for divorce in some 
five states, and impotence, although tradition- 
ally a ground for annulment, is also a ground 
‘ for divorce in eleven states. : 
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maintaining a distinct law of annulment. 
If a civil as well as criminal sanction 
is desired against purported marriages 
which offend a strong public policy, such 
as that against bigamous or incestuous 
marriages, that may be accomplished by 
merely authorizing a declaratory judg- 
ment action in such cases, or by including 
such matters within the law of divorce. 
In either event, the harsh common-law 
consequences should not automatically 
apply, the legitimacy of children should 
be preserved, and alimony should be 
allowed in otherwise appropriate cases. 
Unless there is a comprehensive recodi- 
fication of matrimonial law, however, 
legislative abandonment of annulment 
is not apt to take place, in part because 
annulment cases are rare, except in Cali- 
fornia and New York, where they have 
served as an alternative to divorce. 

Judicial separation, historically known 
as divorce a mensa et thoro or bed-and- 
board divorce, is even more difficult to 
justify than our archaic law of annul- 
ment. Where granted, judicial separa- 
tion authorizes the parties to live sepa- 
rate and apart, the wife being relieved 
of her conjugal duties, but the husband 
usually remaining under the onus of his 
obligation to support. Medieval com- 
mentators criticized so unnatural a law; 
the commission headed by Archbishop 
Cranmer advocated its repeal; and 
American scholars, from Chancellor 
Kent and Joel Bishop to the present 
day, have regarded it as odious and 
conducive to immorality. The sole pro- 
ponents for retention of judicial separa- 
tion are clergymen who believe in the 
indissolubility of marriage. 

A good argument may be made that 
either judicial separation constitutes an 
establishment of religious dogma con- 
trary to the Constitution, or it is pun- 
ishment without a jury trial. The only 
clear justification for the status is where 
both parties want a limited, but not 
absolute, divorce. Even there, how- 
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ever, there is no reason why the same 
result could not be obtained by private 
agreement. Certainly, where support 
actions are available to the wife, the 
economic basis for judicial separation is 
lacking. Thus, it is doubtful that judi- 
cial separation can withstand constitu- 
tional and practical arguments, and 
already such actions are becoming a 
rarity. Courts have begun to express 
hostility towards the action, and legis- 
lative changes have made the action less 
appealing to embittered wives. For ex- 
ample, the statutory law of New York 
makes any misconduct a good defense 
to such an action, and after two years, 
either party to the separation decree 
may convert it into an absolute di- 
vorce.? Tt is a fair prediction that by 
the twenty-first century, judicial sepa- 
ration will have lapsed into desuetude 
or will have been abolished, as was 
recommended in the sixteenth century. 

The question is no longer whether 
our divorce laws should be changed, but 
how that should be done. The field of 
choice, as the English put it,’* is be- 
tween a complete recodification of di- 
vorce law or piecemeal reform. Ordi- 
narily, the latter is easier to achieve 
and has greater appeal to legislators. 


Moreover, lawyers tend to favor a cau- 


tious modification of old law in 
order to adapt it to new needs and 
circumstances. Social and behavioral 
scientists, however, may well regard 
amendment and patching up as wholly 
inadequate. 


18 See N.Y. Dom. Rer. Law $$ 170(5), 202. 
However, conversion into a decree of absolute 
divorce will be granted only where the peti- 
tioner is in substantial compliance with the 
Separation decree. 

14 G.B. Law Commission, op. cdt. supra 
note 2. A few months prior to this report, 
the Archbishop of Canterbury’s Group, in 
July 1966, issued its PUTTING ASUNDER: A 
Divorce Law For CONTEMPORARY SOCIETY, 
which recommended abolition of all grounds 
for divorce and substitution of the breakdown 
of marriage as the sole ground. 
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In the 1960’s, four impcrtant commis- 
sions considered divorce reform. In 
New York, the Joint Commission on 
Matrimonial and Family Laws issued its 
report in March 1966, and on April 27, 
1966, the Divorce Reform Law was en- 
acted after substantial compromise in 
the legislature." The California Gov- 
ernor’s Commission on tae Family is- 
sued its report the following December; 
the Law Commission also issued its 
report in 1966; and the Canadian 
Special Joint Committee on Divorce 
reported in 1967. 

The Canadian, English, and New 
York reports settled for substantive re- 
form of divorce law by adding non- 
fault-grounds such as separation to tra- 
ditional fault-grounds, and rejected the 
irretrievable-breakdown-of-marriage pro- 
posal that was recommended in the 
California report. In effect, under lim- 
ited ‘circumstances, separetion or living 
apart was proposed as a non-fault- 
ground for divorce. In addition, the 
New York law, most significantly, with- 
held the standard defenses.to the new 
grounds for divorce. The California 
proposal, however, in place of all 
grounds for divorce subs-ituted an in- 
quest and a required finding that the 
marriage had “irreparably failed.” Per- 
haps a summary of the several proposals 
will bring central issues into sharper 
focus. 

The California study ncted that fam- 
ily matters comprise well over 50 per- 
cent of all civil litigation, but also that 
jurisdiction was fragmented between 
several courts, that there was a high 
correlation between family disruption 
and the rate of crime anc delinquency, 
and that existing laws and procedures 
were inadequate to cope with the proper 
goal of family stability, and instead 
constituted “an abdication of the public 
interest In, and responsibility toward, 
the family as the basic unit of our soci- 

18 N.Y. Laws (1966), ch. 254. 
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ety.” 18 It was pointed out that 96 
percent of California divorces were 
brought on the ground of “extreme 
cruelty,” that 94 percent were uncon- 
tested, and that the system “lends itself 
to a form of sham inquiry.” The 
report justified abandonment of the fault 
issues and of the requirement that there 
be a finding that the marriage had “‘ir- 
reparably failed,” cn grounds that the 
traditional grounds were merely symp- 
toms of a sick marriage and that the 
court, to be constructive, must focus its 
inquiry upon the real problems of the 
marriage. Adversary pleadings and 
process were condemned as inimical to 
reconciliation. Corciliation and coun- 
seling services would not be mandatory. 
However, parties could be required to 
attend evaluation or screening inter- 
views, and even though reconciliation 
was impossible or undesirable, con- 
ciliation services would be offered to 
help to resolve disputed collateral issues 
and to assist the family to plan for 
the future. 

The California report also recom- 
mends abandonment of the interlocutory 
divorce decree, which, in the past, has 
encouraged Californians to resort to mi- 
gratory divorce: that judicial separation 
be limited to cases where both parties 
desire it; and tha: the annulment of 
voidable marriages be merged into one 
basic action for the termination of mar- 
riage In custody actions and in matri- 
monial cases, authority would be given 
to the court to appoint guardians ad 
litem to represent and protect the inter- 
ests of children. Finally, with reference 
to the economic problems incident to 
dissolution, as a general rule the report 
recommends equal division of the com- 
munity without regard to marital fault. 
However, where economic circumstances 
required it, an unequal division might be 

16 CALIFORNIA GOVERNOR'S COMMISSION RE- 


FORT, op. cit. supra note 2, at 7. 
17 Id. at 30-33. 
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awarded, and alimony would be based 
upon actual need and ability to pay. 

The Divorce Reform Law was en- 
acted in New York in 1966, but some 
of its provisions, including the new 
grounds, did not become effective until 
September 1, 1967. The two major. 
changes in the New York divorce law 
were the addition of new grounds to 
supplement the ground of adultery— 
which had been the sole ground since 
1787—and the deliberate failure to pro- 
vide defenses to the new grounds. The 
new grounds were cruel and inhuman 
treatment endangering “the physical or 
mental well being” of the plaintiff so 
as to make further cohabitation unsafe 
or Improper; abandonment for two. or 
more years; imprisonment for three or 
more years; and living separate and 
apart for two or more years pursuant 
to a decree of separation or a written 
separation agreement filed with the 
court. 

A controversial feature of the Divorce 
Reform Law was the establishment of a 
Conciliation Bureau in the courts and a 
mandatory stay of the divorce proceed- 
ings for 120 days or until a certificate 
of “no necessity for further concilia- 
tion efforts” was issued, whichever was 
sooner, Initially, it was feared that the 
conciliation procedures would make di- 
vorce difficult, cumbersome, and expen- 
sive, but such has not proved to be the 
case. Certificates are issued by the 
Conciliation Commissioner, in the great 
majority of cases, long before the al- 
lotted 120 days have elapsed, and no 
parties have been forced into unwanted 
marriage counseling, even though the 
statute authorizes the court to order 
the parties to attempt to effect a recon- 
ciliation for a period of sixty days.?® 

The New York pattern was thus a 
piecemeal approach. ‘The urgent need 
was for expanded grounds, and despite 


18 N.Y. Dom, Rev. Law $ 170. 
19 N.Y. Dom. Rev. Law $ 215(d). 
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strong opposition, the concept of non- 
fault divorce was introduced and ac- 
cepted albeit in an esoteric and limited 
form, since no other jurisdiction requires 
that the separation be pursuant to 
written agreement filed with the court 
or a judicial separation decree.?° In 
large measure, the restrictions were im- 
posed because of fear of fraudulent and 
collusive practices such as those which 
had characterized all too much of New 
York divorce and annulment law before 
the reform, and it was felt that formal 
requirements would protect against im- 
position on the courts. Politically, it 
was impossible to gain substantial sup- 
port for the breakdown theory, and 
although a simple living-apart proposal 
was transformed in the final enactment 
into a separation pursuant to a written 
agreement or court decree, the latter 
was a major victory, as the way is now 
open for divorce when parties agree 
to separation and a reconciliation does 
not take place. Unfortunately, New 
York does not provide for divorce where 
fault-grounds are lacking, and there is 
no agreement or judicial separation de- 
cree, even though the marriage has long 
been defunct. 

The Canadian National Divorce Act 
became law on July 2, 1968. It was 
the product of extensive legislative hear- 
ings which led to a federal enactment 
providing for a uniform law throughout 
Canada. Before the new law, adultery 
was the only ground for divorce in most 
provinces, although Nova Scotia per- 
mitted divorce for cruelty and Quebec 
and Newfoundland had no divorce at 
all, except that parliamentary divorce 
might be available to citizens of those 
provinces as well as elsewhere. The new 

20 Tt should be noted, however, that some 
thirteen states provide for the conversion of 
judicial separation decrees into absolute di- 
vorce See Freed and Foster, Divorce Amer- 
ican Style, supra note 9, at 86. 


21 CANADA STATUTES (1967-1968), ch. 24, 
officially cited as the Divorce Act. 
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federal grounds include adultery, cruelty, 
three- to five-year separation, and cases 
of three years of alcoholism or drug ad- 
diction. It is reported that the major 
impetus for divorce rezorm ‘“undoubt- 
edly came from the example set by the 
State of New York and a change in the 
position of the Catholic Church of 
Canada.” *? Support for reform came 
from the Catholic Women’s League of 
Canada, and the Catholic Bishops of 
Canada announced that Catholic legis- 
lators were not bound to oppose re- 
visions of the divorce laws, although 
they counseled against an “Imdiscrimi- 
nate broadening of tke grounds for 
divorce” and recommended that any 
revision be part of a positive policy to 
strengthen family values.** The United 
Church of Canada vigorsusly supported 
substantial reform. 

The Canadian hearings involved a 
major confrontation between those who 
favored an exclusive breakdown-of- 
marriage test and those who wished to 
add non-fault-grounds, and other fault- 
grounds, to the existing grounds of 
adultery. It was concluded that the 
unqualified breakdown test is imprac- 
ticable, but that it could coexist with 
more traditional grounds. As a conse- 
quence, Section 3 lists the fault-grounds 
of adultery, sodomy, bestiality, rape, or 
a homosexual act, “going through the 
form of marriage with another person,” 
and physical or mental cruelty “of such 
kind as to render intolerable the con- 
tinued cohabitation of the spouses.” 
Section 4 permits a divorce to be 
granted when the parties are living 
separate and apart at the time of the 
petition and there has bean a permanent 
breakdown of their marriage by reason 
of imprisonment, addiction to drugs or 
alcohol, disappearance of the defendant 


22 See Brigitte M. Bodenhelmer, The New 
Canadian Divorce Law, 2 Famur L. Q 213, 
216-217 (1968). 

28 7d. at 214, 
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for three years, nonconsummation of the 
marriage, or separation “for any reason 
. . . for a period of not less than three 
years,” or “by reason of the petitioner’s 
desertion of the respondent for a period 
of not less than five years.” Where any 
of the above circumstances are estab- 
lished, it is presumed that a breakdown 
has occurred. However, Section 4 di- 
vorces may be barred because of collu- 
sion (which is defined to exclude agree- 
ments to separate) or, at the discretion 
of the court, because of condonation or 
connivance, and such divorces are to be 
refused if there is any prospect for 
reconciliation, or if granting the divorce 
would “‘prejudicially affect the making of 
reasonable arrangements” for the main- 
tenance of children of the marriage or 
would be unduly harsh or unjust to 
either spouse. Where granted, the de- 
cree becomes ` final only after three 
months. Finally, affirmative duties are 
placed on lawyers to inform ‘clients 
about reconciliation facilities. 

Although Section 3 is described as the 
“matrimonial offense” section and Sec- 
tion 4 as the “marriage breakdown” 
section, the labeling is not convincing. 
One oddity is that the deserting spouse, 
after five years, is given a right to sue 
for divorce, but either spouse may sue 
after living separate and apart for three 
years. More imporiant, the Canadian 
Divorce Law restricts its separation 
ground, which is based on an-irrebut- 
table presumption of permanent break- 
down, so that it is impracticable and, 
predictably, will rarely be used.** The 
three-year period is probably too long, 
and divorce litigants .will thus be in- 

24 The experience in Australia, where the 
separation ground stipulates five years, is that 
litigants continue to use the old grounds for 
divorce See GB. Law Commission, op. cit. 
supra note 2, at 45. Denmark also found 
. that the speedier adultery ground would be 
used when the time required for the separation 
ground was too long. See Rheinstéin, Tke 


Law of Divorce and the Problem of Marriage 
Stability, 9 Vann. L. Rev. 633, 642 (1956), 
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duced to use other grounds. The limita- 
tions that a decree may be withheld, 
despite a three-year separation, when 
there is “reasonable expectation” that 
cohabitation will occur, or if granting a 
decree would “prejudicially affect” child- 


‘support or alimony arrangements, or 


would be “unduly harsh or unjust to 
either spouse,” confers a judicial dis- 
cretion which could be so exercised as 
to perpetuate the fault-concept of di- 
vorce. Obviously, the Canadian Parlia- 
ment was ambivalent toward nonfault 
divorce and, in effect, opted for the tra- 
ditional and discredited fault-approach 
so characteristic of archaic Anglo-Amer- 
ican divorce law. The Divorce Law 
brings Canada into the nineteenth, -but 
not into the twentieth, century. How- 
ever, as was the case in New York, 
critics or cynics who minimize the ac- 
complishment may be squelched by the 
fact that change and some measure. of 
reform did finally occur, after years of 
frustrating inaction, and that in the 
future it will be easier to amend and 
adapt the divorce law to modern needs. 
The camel’s nose is under the tent. 
Such’ grounds as insanity and willful 
nonsupport may be added, and there 
may be a deletion of the limitations on 
the breakdown or separation ground. 
Finally, it should be noted that the 
Divorce Law rejected the Conciliation 
Bureau. technique of the: New York 
Divorce Reform Law, but did undertake 
to impose upon lawyers the profes- 
sional responsibility of. getting clients to 
marriage-counseling agencies outside of 
the court, and, further, support-obliga- 
tions and custody rights are to be deter- 
mined on the basis of “the conduct of 
the parties and the condition, means and 
other circumstances of each of them,” 
so that substantial equality, at least in 
theory, is achieved between spouses 
concerning custody and alimony. 

The major recent battle in the fight 
for divorce reform is that which was 
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waged in Parliament. The Archbishop 
of Canterbury’s Group in 1966 advo- 
cated marriage breakdown as the sole 
ground for divorce, basing that recom- 
mendation on experience and a substan- 
tial amount of sociological data.25 How- 
ever, Lord Scarman resurrected the 
legendary “ordinary man,” and scored 
when he said that “the law would do 
well to keep in touch with the ordinary 
man’s idea of what is right and proper,” 
and asked why a spouse who has been 
subjected to desertion or infidelity 
should have to prove breakdown of 
the marriage also? According to Sir 
Leslie: “The ordinary man’s sense of 
justice revolts at any such require- 
ment.” ?° Such hyperbole was persua- 
sive with the Law Commission, which, 
a few months later, in‘ its report, 
rejected the irreparable-breakdown-of- 
marriage test, and instead recommended 
more traditional divorce grounds. The 
Commission did, however, propose a 
non-fault-ground separation, with what 
it deemed to be appropriate safeguards. 
Either party, after two years or more 
of separation, could obtain a divorce if 
the other consented or did not object. 
After the expiration of a longer period 
(five or seven years), either party could 
obtain a divorce even if the other ob- 
jected. The safeguards for the proposed 
separation-ground would include the 
present bar against commencing an ac- 
tion for divorce within three years of 
the date of marriage, and the power to 
continue the case for reconciliation ef- 
forts and to refuse a decree if attempts 
to deceive the court were made by the 
petitioner. Additional proposed safe- 
guards included a provision to ensure 
that the respondent’s decision to consent 
to, or not to oppose, a divorce had been 

25 PUTTING ASUNDER: A Divorce Law 
FOR CONTEMPORARY SOCIETY, op. cit. supra 
note 14. 

26 Sir Leslie Scarman, Public Lecture (en- 


titled “Family Law and Law Reform”), Uni- 
versity of Bristol, March 18, 1966. 
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freely made with full knowledge of the 
consequences, provisions designed to en- 
sure that satisiactory arrangement had 
been made for the future of the chil- 
dren and “provisions protecting an inno- 
cent party from being divorced against 
his or her will unless equitable finan- 
cial arrangements are made for him 
or her.” °T 

The Canadian Divorce Law of 1968, 
and the recommendations of the Law | 
Commission in England, are unrealistic, 
in that the restrictions and safeguards 
imposed on non-fault divorce make such 
grounds nonfunctional. An enlightened 
policy, on the contrary, would encourage 
the use of non-fault-grounds, rather 
than discourage their use, for. separa- 
tion because of marital difficulties is an 
honest ground for divorce, obviates the 
need for perjury, avoids the washing of 
dirty linen in public, and, most impor- 
tant, separation because of estrangement 
provides objective proof that the mar- 
riage is dead. It is most curious that 
the Law Commission would end by 
proposing such inadequate non-fault- 
grounds when its report concluded that 
“the law should make ‘it possible to 
dissolve the legal tie once that has 
become irretrievably broken in fact. If 
the marriage is dead, the object of the 
law should be to afford it a decent 
burial.” The proposed safeguards 
make it difficult, if not impossible, to 
provide a “decent burial”; the corpse of 
the dead marriage is allowed to putrify 
for years, and even then we cannot be 
sure of the last rites. 

The Canadian non-fault-provision 
which has been characterized as only a 
“verbal nod” in the direction of the 
breakdown, once any of the enumerated 
circumstances are established, in effect, 
turns such circumstances into divorce 
grounds, independent of the breakdown 


27 G.B. Law Coacsassion, op. cit. supra 
note 2, at 55, - 
28 Id. at 10-11. 
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test.2® Also it is somewhat inconsistent 


to list an rebuttable presumption of 


permanent Sreakdown but then to im- 
pose a dutr on the judge to refuse a 
decree if there is reasonable expectation 
of cohabitetion, if granting a decree 
would “pre udicially affect the making 
of “child sipport or alimony arrange- 
ments, or vould be “unduly harsh or 
unjust to 2ithes spouse.” Of course, 
only time -vill tell how such discretion 
will be exe-cised. f 
It is bhīghly probable that several 
American states will draw heavily upon 
the Califomia, Canadian, English, and 
New York reports here discussed` and 
will fashion new laws of divorce within 
the near fiture. Popular dissatisfaction 
and disillusionment with current divorce 
law-is- widespread. The precise form 
that updafing will take depends, in part, 
upon a stady now underway under the 
supervision of the Commissioners on 
Uniform State Laws. A model divorce 
law is beng studied and drafted, and 
once the Commissioners promulgate such 
a law, it will receive careful attention 
from all sates where there is dissatisfac- 
tion with current divorce law and pro- 
cedure. It is highly probable that, 


eventually, divorce will be obtainable 


whenever it is eszablished that a mar- 
riage is Œad end rigor mortis has set in, 
but general acceptance of that policy 
depends, in large measure, upon what 
is done regarding the economics of 
marriage and divorce. 

If the current trend continues, the 
traditional defenses to divorce may be- 
come discretionary with the court, rather 
than absolute bars to relief. The doc- 
trine of recrimination, in particular, has 
fallen into just disrepute, for it is not 
true thet two wrongs make it right to 
deny d-vorce.2° Formerly, the absurd 


29 Bodsnhelmer, supra note 22, at 213, 223 

30 Beamer, The Doctrine of Recriminatiton 
in Divorce Proceedings, 10 UK CL. Rev. 213 
(1942). 
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situation obtained wherein, the more im- 
possible and hopeless the marriage, the 
mote the law was determined to make it 
indissoluble. By court decision and 
statute, recrimination as a defense has 
been substantially mitigated. A number 
of states have adopted the so-called 
doctrine of comparative rectitude; some 
eleven states have enacted legislation 
holding that a divorce decree may be 
awarded to both parties if each estab- 
lishes grounds; and still other states 
have made the application of recrimina- 
tion as a defense purely discretionary 
with the court. Thus, the myth of the 
innocent and injured spouse being re- 
warded and the marital sinner getting 
his just deserts is no longer accepted, 
and it is safe to predict that the super- 
stition will die. Condonation and con- 
nivance are also passé, and have a 
limited, if any, role in a modern law 
of divorce.®* . f 

If the several states are unwilling or 
unable to reform their divorce laws, 
there will be an incentive to enact fed- 


` eral divorce legislation. Although past 


attempts in that regard have failed, in 
times of great mobility and frequent 
movings across state lines a federal di- 
vorce law takes on added appeal.?? 
Traditionally, however, divorce has been 
viewed as pre-eminently a matter of 
local concern, and federal intervention 
has occurred only with regard to the 
workings of the full faith and credit | 
clause and, to a slight extent, in the 
area of due process and equal protec- 


31 See Bradway, Collusion and the Public 
Interest in the Law of Divorce,” 47 CORNELL 
L Q 374 (1962) 

32 The average American family moves at 
least every five years. In a recent one-year 
period, approximately 35 2 million persons one 
year or older (196 percent of our popula- 
tion) changed their residences. Of this num- 
ber, over a half-million moved from one 
state to another. POPULATION CHARACTER- 
istics 1-2 (Current Population Reports, Series 


P-20 No. 127, 1964). 
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tion.” It may be possible to establish ` 


federal jurisdiction over divorce, at least 
where there is diversity of state citizen- 
ship, and it is conceivable that some 
other constitltional basis might be found 
for federal divorce, including the 
treaty-making power, if there were in- 
ternational conventions relating to the 
recognition of foreign divorces.** 


ALIMONY AND SUPPORT 


At is essential that the economics of 
marriage and divorce be kept in mind 
if any substantial change is made or 
proposed in our divorce laws. . If di- 
vorce ig or becomes ‘relatively easy, 
careful attention should be paid to 
matrimonial property law, support, and 
alimony. In any event, family finances 
should receive the sort of concern that 
lawyers give to estate-planning. 

The common-law format regarding 
‘the economics of marriage and divorce 
is a relic of feudalism. At common law, 
upon marriage the husband acquired his 
wife’s personal property, except para- 
phernalia, and the management of and 
profits from her real estate. In return, 
he had a somewhat ambiguous duty of 
supporting her and their children. Mar- 
ried Women’s Property Acts, enacted in 
all states during the last century, recog- 
nized the wife to be a legal person 
and permitted her to own and dispose 
of property. As a result, the usual 
rule is that she may own her separate 
property and also may jointly own per- 
sonal or real property with her husband. 
Upon divorce, her property remains 
such, as does his, and they partition 
jointly owned property. In community- 
property states, usually, property. ac- 
cumulated during marriage belongs to 


233 See Foster and Freed, U.S. and State 
Jurisdiction over Divorce, Marital Status, 
N.Y.LJ., May 27-28, 1968, p. 1. 

84 See Mayers, Migratory Diverce—A Pro- 
posed Federal Remedy, 54 Cot. L. Rev. 54 
(1954). 
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the community and upon divorce is dis- - 
tributed ‘equally, except that marital 
fault may make the division unequal. 

The practical difficulty is that, ordi- 
narily, how title is placed is somewhat 
fortuitous, and it may be easier for a 
husband to establish equitable owner- 
ship or interest in property that is 
in his wife’s name tham for her to do 
the same as to property held in his 
name. Some states have avoided this 
problem by enacting statutes which, 
upon divorce, permit the distribution 
of all property, no matter how held, 
according to the equities of the case. 
Where such is not permitted, eco- 
nomic injustice may be done to the 
wife as a result of the practical workings 
of matrimonial property law. 

If modern marriage is truly a partner- 
ship, some form or modification of the 
community-property system might serve 
the needs and expectations of the par- 
ties. The community night be limited 
to property acquired during the mar- 
riage, and the parties night be privi- 
leged to contract out of the regime. In 
any event, the problem warrants and 
will receive serious study. 

Alimony is subject: to abuse because, 
too often, despite disclaimers, it serves 
as a basis for punishing the errant hus- 
band. In addition, sometimes it is used 
to make up for the inequities of matri- 
monial property law. Often, the result 
is an unrealistic alimony award. The 
punitive purpose is discredited because 
of the elusiveness of accurate fact- 
finding with regard to faalt, which real- 
ists say is almost invariably mutual or 
unascertainable. The use of alimony to 
allocate community resources is also 
unrealistic. 

If alimony could be placed on a 
strictly economic basis, in terms of actual 
need and ability to pay, it would better 
serve current values. But in order to 
do this, it is also essential that there 
be an equitable matrimonial property 
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law. If that is accomplished, strict 
limitations may be placed upon alimony, 
including regulation of time-limits, as 
is now done in New Hampshire. 


From the social-policy point of view, — 


it may be fair to say that the present 
law of alimony is rigged in favor of 
the wife, but that, as often as not, she 
has extreme difficulty in collecting. 
Typically, in at least 50 percent of 
the cases, the husband either does not 
pay at all or fails to pay on time, so 
that arrearages build up.2° Enforce- 
ment is difficult, even though uniform 
laws make possible a two-stage proce- 
dure at the home-state of the wife and 
at that of her husband. None of the 
sanctions yet devised are wholly satis- 
factory, for if the obligor is jailed, 
he will usually have no funds with which 
to pay, and if his wages are attached, 
he may lose his job. Moreover, if he 
remarries, his second family begrudges 
every cent he pays to his former wife. 

There is no reason why a private- 


_ insurance or social-security-system plan 


could not be devised to relieve the eco- 
nomic plight of broken families. Actu- 
aries should be able to predict the rate 
of such breakdown, end to fix premium 
and compensation rates. If there is un- 
employment insurance, there is no rea- 
son why family-breakdown insurance is 
out of the question. In addition, the 
occupation of housewife might be in- 
cluded within the social security laws. 
It may be objected that such insurance 
schemes would encourage family break- 
down, but one may answer that a mar- 
riage held together by mere economic 
necessity is of doubtful value and that, 
in any event, the breakup probably will 
occur regardless of the economic conse- 
quences. In the future, it is likely that 
private or public insurance will provide 
a partial answer to the economic prob- 
lems occasioned by divorce. In the 


35 See Foster AND Freep, Introduction to 2 
LAW AND THE Fasuiy—New Yor (1967). 
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meanwhile, it is clear that courts should 
adopt a more realistic attitude regarding 
the wife’s means and employment poten- 
tial, and should consider alimony as a 
stopgap to tide her over until she enters 
the labor market, perhaps after the chil- 
dren are in school, or after she has 
completed job-training. When the wife 
has passed the age where she may find 
suitable employment, the duration of 
the marriage becomes a factor which 
must be reckoned with and should be 
included within the meaning of actual 
need and ability to pay. Finally, if an 
economic approach is made, there is no 
reason why the husband, in appropriate 
cases, should not be awarded alimony 
from the wife, even though only eighteen 
states now permit such awards under 
unusual circumstances. 

The same emphasis upon actual need 
and ability to pay should be made in 
the law of support. Where the family” 
is separated but there has been no di- ° 
force, ‘realistic limits: should be set, 
guidelines should -be established, and the 
employment potential of the wife should 
be considered. The original reciprocal 
basis for the support duty no longer . 
exists, and in an age when the employ- 
ment opportunities for females may be 
equal to or exceed that of males, there 
is no occasion to saddle the husband 
with the support duty automatically. 
Moreover, economic conditions are such 
that there is no reason why both the 
father and mother should not have a 
primary duty to support their children. 
Parental obligations should be equal, 
within the bounds of ability to pay. 


Is MARRIAGE MORIBUND? 


A wag has said that it takes two to 
make a marriage: an, eligible daughter 
and her determined mother. Male stu- 
dents of the institution have also ex- 
pressed the view that marriage is an 
invention of the female and that if men 


- had their way, the status of marriage 
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would be avoided like the plague. A 
more accurate observation might be, 
however, that the function of marriage 


as a human institution differs according . 


to time and place, that it is likely that 
further changes will occur with reference 
to function and division of labor, and 
that marriage will not mean the same 
thing to all.socioeconomic classes.*° 

There are some recent social phe- 
nomena which threaten the generally 
accepted image of marriage. The hippie 
philosophy of a small minority, the 
communal living of a few, and the high 
turnover rate of the divorce-prone show 
that there is a rebellion against tradi- 
tion and authority. Of much greater 
significance is the misnamed “‘common- 
law” relationship that has become so 
common in urban centers, even though 
law does not sanction it as a marriage. 
The law of marriage and divorce has 
literally priced itself out of the market 
for the poor and the less affluent. The 
cost of divorce, even for the poor, may 
be hundreds of dollars. Money, even 
though available, may not be at hand 
to spend for such purposes. The parties 
may have no knowledge of the niceties 
of the law, and custom arises to compete 
with statute.8’ -Something akin to 
Latin American concubinage has devel- 
oped in our largest cities. In many 
cases, informal relations are not transient 
but, on the contrary, are long-lived and 
resemble marriage, except for the ab- 
sence of an official imprimatur. The 
tragedy in such cases is that if the de 
facto husband and father is injured or 
killed, his family may not qualify for 
workmen’s compensation, social security, 
pension, or other benefits.** 

88 For an excellent discussion, see Rhein- 
stein, Challenge and Response in Family Law, 
17 Vann. L. Rev. 239 (1963). 

87 See H Foster, Common Law Divorce, 46 
Minn. L. Rev. 43 (1961). 

38 See Foster and Freed, Unequal Protec- 
tion: Poverty and Family Law, 42 Inn. L. J. 
192 (1967). 
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- Substantial changes are needed in the 
law if it is decided to zake care of the — 
de facto family and to confer upon it 
the same rights as the de jure family. — 
If changes are made, it may be neces- 
sary to make a difficult distinction be- ` 
tween the de facto family and the situa- ` 
tion where the parties reither intended 
nor desired any sort of permanent rela- 
tionship but got together on an at-will 
basis. Certainly, poverty and family 
law are in a state of ferment, and major 
changes in social security and welfare 
legislation are in the offimg. When and 
if there is a major overhaul of state 
and federal welfare legislation, presum- 
ably, careful attention w ll be given to 
the changes which have -aken place in 
the family structure anc to how law 
may best promote family stability. 
State regulation of marriage also faces 
an imminent re-evaluation. As previ- 
ously suggested, if marriage really is a 
“basic civil right of man,” a particular 
regulation must have som2 sound basis 
in a demonstrable public good. It no 
longer is enough that religious dogma 
or ancient tradition supports the restric- 
tion. Thus, there may be no scientific 
basis upon which to suppor: prohibitions 
against marrying first or second cousins 
or those related bv affinity. There may 
be no medical basis upon which to jus- 
tify prohibitions against marriage by 
morons or the feeble-minded. More- 
over, there may be no sounc moral basis 
upon which to bar a second marriage 
by a spouse divorced for aclultery. In 
short, the area of social ragulation of 
marriage has been narrowed, and indi- 
vidual freedom to pick and. choose has 
theoretically been widened by the clas- 
sification of marriage as a civil right.®® 
The institution of marrizge, despite 
modern strains and stresses, has proved 
to be remarkably durable. More peo- 
88 See H. Foster, Marriage: A “Basic Civil 


Right of Mon,” 37 Formam L. Rev. 51 
(1968). 
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ple, per capica, are marrying today than 
ever before. There are far fewer spin- 
sters and bachelors of marriagable age 
than formerly. Moreover, in spite of 


the so-called sexual revolution, it is: 


probable that the world’s oldest profes- 
sion is on the wane. Cynics may claim 
that amateur competition killed the 
business, but, regardless of cause,, red- 
light distrizts have been replaced by 
call-girl operations, and ‘the mistress 
system no .onger flourishes as it did in 
Victorian times. Sexual dissatisfaction 
in marriage today is more apt to lead 
to divorce and remarriage than to the 
acquisition. of a mistress or a visit 
to a prostitute. In this  sense,. it 
may be argued, divorce promotes public 
morality.“ 

The metriage pattern of the future 
will probebly involve an even greater 
insistence upon satisfaction and happi- 
ness in marriage, and it is possible that 
if European-type child-care centers 
become more common, more women will 
work outside the home, and will achieve 
even greater independence. With final 
emancipa-ion of the wife should come an 
equalization of the obligations of mar- 
riage, financial and otherwise, and 
family law will adjust accordingly. 


CHANGES IN THE LAW CONCERNING 
CHILDREN 


The callousness of the common law 
regarding illegitimate children has been 
alleviatel by modern American statutes, 
but mucn mcre remains to be done be- 


fore the taint is eradicated. Only two 


states have legislated so as to eliminate 
the statis of illegitimacy.‘ However, 
‘in several states, children of a purported 
marriage are deemed legitimate even 
though the marriage of their parents is 


40 Rhemstein, Challenge and Response in 
Family Law, supra note 36, at 239, 243. ` 

41 Arizona and Oregon provide by statute 
that all children are the legitimate children 
of their natural parents. 
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annulled or held to be void.t? The Su- 
preme Court has held that state statutes 
which unfairly discriminate against ille- 


_ gitimate children are unconstitutional.** 


Nonetheless, the illegitimate child 
remains under numerous handicaps. 
Eventually, such inhumanity will be 
eliminated. 

Legislative reform is urgently needed 
in the area of child custody. States 
have various rules regarding jurisdiction 
to award or to modify custody and visi- 
tation rights, and, to date, the full faith 
and credit clause is of limited value in 
reconciling bitter controversies regard- 
ing custody.*® A model act has been 
promulgated, but only time will tell 
whether it receives general adoption by 
the states. The current situation is 
intolerable, for, in effect, state law oper- 


- ates so as to encourage parents to violate 


court orders, to take the child illegally 
and flee to another state where another 
hearing may be had without regard to 
the prior decision. Moreover, the stan- 
dards for awarding custody, namely, 
the “best interests of the child” and 
“fitness,” are vague and indefinite, and, 
all too often, children are awarded 
automatically to natural parents even 


-when -they have been reared from in- 


fancy by a substitute parent.‘® Such 
abuses may be corrected by judicial de- 
cision, but statutory guidelines would 
help matters. 

Adoption law is a matter of major 
concern, and statutory reforms have 
been enacted in several states. It is 
becoming increasingly clear that black- 
market operations and international 


42 See H. H. CLARK, Jr., Law or Domestic 
ReLaTions 122 (1968) Such states include 
New Jersey, Pennsylvania, and Tennessee. 

43 Levy v. Louisiana, 391 US. 68 (1968). 

tt See Krause, Bringing the Bastard into the 
Great Society, 44 Texas L. Rev. 829 (1966). 

tt See Clark, op. cit. supra note 42, at 323- 
326. i 

t8 See Foster and Freed, Child Custody, 39 
N Y.U. L. Rev. 423, 615 (1964). 
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traffic in children for adoption must be 
eliminated or carefully regulated. The 
problem of irrevocable consent to adop- 
tion, so that, at the last minute, the 
child may not be reclaimed from the 
adoptive parents, has been regulated in 
most states.47 There are areas, how- 
ever, which need further sound legisla- 
tion, and the law concerning inheritance, 
for example, should equate adopted chil- 
dren with natural children so that no 
discrimination occurs. 

The most volatile area of law as it 
affects children is that pertaining to 
juvenile courts. Jn re Gault * has im- 
posed due-process requirements on the 
adjudicatory stage, and, by implication, 
there must be fairness at the disposition 
and investigatory stages as well, It may 
be necessary to separate the social-work 
and judicial functions of such courts, 
and substantial changes in routine and 
procedure must be made in some states 
where the parens patriae philosophy has 
not yet been revised in light of Gault. 
The avowed objective of treatment and 
rehabilitation no longer justifies sub- 
stantial deprivation of constitutional 
rights, because the Supreme: Court 
refuses to believe that kangaroo-court 
procedures are therapeutic; and fair 
treatment is coming to be regarded as 
an essential condition precedent to any 
type of institutionalization that entails 
a loss of liberty.* 

Unless the courts become more recep- 
tive to the findings-and conclusions of 
behavioral scientists, and acquire pro- 
fessional staffs for investigations and 
reports, there can be little hope for 


tT See Clark, op. cit. supra note 42, at 
623 ff. 

48387 US. 1 (1967). See B. J. George, 
The Implications of Gault for Welfare Ad- 
ministration, 2 FAMILY L Q. 182 (1968). 

49 Bassiouni, Right of the Mentally IN to 
Care and Treatment: Medical Due Process, 
15 DePaur L. Rev. 291 (1966); and Note, 
The Nascent Right to Treatment, 53 Va. L. 
Rev. 1134 (1967). 
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progress in the family-law or correction 
areas. Sometimes it is urged that such 
problems be taken from the courts and 
entrusted to science-orieated persons or 
agencies. The difficulty with such pro- 
posals is that, traditionally, the law has 
had the responsibility of handling such 
matters, and it would b= “passing the 
buck” to transfer dispositional decisions 
to some other agency. Under our sys- 
tem of justice, the more practical solu- 
tion is for the courts to retain their 
decision-making and dispositional func- 
tions, but to consult wich experts in 
order to consider recommendations. It 
is unlikely that courts wil be divested 
of such functions. 


CoNCLUSION 


The family law of the future will be 


‘more’ responsive to the -nsights and 


theories of behavioral science, -and 
should become increasingly humanistic. 
The important event of mid-twentieth 
century, insofar as family law is con- 
cerned, is that the influence and control 
of churchmen has been relaxed so that a 
pragmatic evaluation, in terms of private 
needs and social’ objectives, has become 
possible. Increasingly, the relevant 
theories and findings of psyckology, psy- 
chiatry, and sociology will fmd a more 
favorable audience in legislative halls 
and courtrooms where dedsions are 
made regarding the regulation of human 
behavior. Because of the nafure of the 
subject, however, it is not likely that 
there will be an abdication of decisional 
responsibility. 

The dichotomy that was created be- 
tween jurisdiction over spirituel matters 
and that over temporal affairs in 1086— 
when William the Conqueror established 
the ecclesiastical courts, the cenon law, 
and the equitable principles which we 
have inherited—and the economic theo- 
ries derived from feudalism are no longer 
appropriate or adequate for the law of 
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marriage and divorce. Although legis- 
Jators and judges are slow to respond 
to social change and the law may be a 
generation or so behind mores, eventu- 
ally the values of our time and place 
shape the law. The rate of change 
should be accelerated as a result of the 
diminution of conservative clerical in- 
fluence. In New York and in Canada, 
the domination of an unholy alliance be- 
tween church and state has been over- 
come, and church leaders have joined 
laity in pressing for needed reform. 
Because of the nature of legal institu- 
tions, it will pe impossible for family 
law to abandon moral doctrine, even 
if it frees itself from direct religious 
dictation. Family law, and criminal 
law, in large measure reflect the moral 
sense of the community, as seen by 
legislator and judge. This means that 
it is inevitable that there will be a 
strong moral element in statutes and 
decisions, and that the law can never 
become really scientific, even if that 
were desirable. If our historical experi- 
ence with the deamination of family law 
by theology is a fair analogy, it would 
be most unfortunate if behavioristic 
science became the exclusive source for 
family law. There should be no exclu- 
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sive source. If there is a moral con- 
sensus, it must be reflected in law, which 
controls human affairs, but where there 
is no consensus, the law may not be an 
effective or Just means of social control. 
“Law is neither formal logic nor the 
embodiment of inexorable scientific laws. 
It is a human institution, created by 
human agents to serve human needs.” "° 

Assuming that we survive on this 
planet, the family law of the twenty- 
first century should have evolved ac- 
cording to the progress of behavioral 
science and the felt needs of our people. 
It is likely that there will be less rather 
than more state regulation of marriage 
and divorce and that the concept of 
freedom will include greater individual 
autonomy regarding marriage and di- 
vorce. It is unlikely, however, that the 
family as a social institution will dis- 
appear, or that society will no longer 
be concerned over family stability. The 
brave new world of family law, it is 
reasonable to hope, will place greater 
emphasis on helping families with prob- 
lems and problem families, and will be 
less concerned with marital crime and 
punishment. 


50 Mason, HARLAN Fiske STONE: PILLAR oF 
THE Law 140 (1956). 


SUPPLEMENT 


Psychological Anthropology 


By Jonn J. HonicMann 


ULTURE, either in the sense of 

constructs that constitute models 
of reality? or in Tylor’s far more in- 
clusive sense (“that complex whole 
which includes knowledge, belief, art, 
law, morals, custom, and any other 
capacities and habits acquired by man as 
a member of society”), remains the cen- 
tral interest of anthropology. This re- 
view is concerned mainly with work ap- 
pearing from 1964 to 1968, wherein a 
psychological or psychiatric vantage 
point is used (often with a certain de- 
gree of unavoidable naïveté ?) to illumi- 
nate cultural phenomena, as well as with 
work that develops psychological con- 
cepts through employing the vantage 
point afforded by data from other cul- 
tures. “Psychocultural analysis” char- 
acterizes the first approach,’ and “cross- 
cultural psychology” describes the pre- 
occupation of some psychologists with 


1 David M. Schneider, American Kinship: A 
Cultural Account (New York: Prentice-Hall, 
1968), pp 2-3, 114-117. 

2 Ely Devons and Max Gluckman, “Conclu- 
sion: Modes and Consequences of Limiting a 
Field of Study,” in Max Gluckman, ed, Closed 
Systems and Open Minds (Chicago: Aldine, 
1964). 

3 Robert O. Lagacé, “Psychocultural Analy- 
sis, Cultural Theory, and Ethnographic Re- 
search,” Bekavioral Science Notes, vol. 1, no. 
3, 1965, pp. 165—199. 


the latter.* Formerly, both would have 
been subsumed under the label “culture 
and personality,’ a name that had the 
virtue of not identifying the field with 
any specific discipline. However, “psy- 
chological anthropology” has come to be 
increasingly favored to designate any 
psychological attention paid to cultural 
materials. We might now redefine 
“culture and personality” to designate 
that fairly coherent tradition that de- 
veloped in American anthropology in the 
1930’s under the aegis of Edward Sapir, 
Ruth Benedict, A. I. Hallowell, and 
Margaret Mead, and that exhausted its 
initial vitality in the middle 1950’s.° 
Compared to that tradition, psychologi- 
cal anthropology is a far broader, more 
eclectic, and still viable field, as several 


4¥F, Kenneth Berrien, “Methodological and 
Related Problems in Cross-Cultural Research,” 
international Journal of Psychology, vol. 2, 
no. 1, 1967, pp. 33-43. 

5 For brief historical treatments, see Marvin 
Harris, The Rise of Anthropological Theory 
(New York: Thomas Y. Crowell, 1968), ch. 
15-17; John J. Honigmann, “The Study of 
Personality in Primitive Societies,” in Edward 
Norbeck et al, eds, The Study of Person- 
ality (New York: Holt, Rinehart and Winston, 
1968); David G. Mandelbaum, “Edward 
Sapir: Contributions to Cultural Anthropol- 
ogy,” International Encyclopedia of the Social 
Sciences (New York: The Macmillan Com- 
pany & The Free Press, 1968). 


John J. Honigmann is Professor of Anthropology at the University of North Carolina, 
Chapel Hill. Among other books, he has written Personality in Culture (1967) and, 


with Irma Honigmann, Eskimo Townsmen (1965). 


Currently he is completing research 


on the adaptation of Eskimo and other native people in northern Canadian towns. 
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recent reviews of the literature testify.’ 
Yet, controversy continues over the 
legitimacy and wisdom of applying a 
psychological viewpoint to social phe- 
nomena,’ and over what such a view- 
point encompasses.® 


GENERAL WORKS 


Collections of readings,® texts like 
Personality in Culture, and chapters in 
texts ™ are means of introducing college 


6 George A. D2Vos and Arthur E. Hippler, 
“Cultural Psychology Comparative Studies of 
Human Behavior,” in Gardner Lindzey and 
Elliot Aronson, eds., Handbook of Social Psy- 
chology, 2nd ed. (Reading, Mass.: Addison- 
Wesley, 1968); John L. Fischer, “Psychology 
and Anthropology,’ in Bernard J. Siegel, ed. 
Biennial Review of Anthropology, 1965 (Stan- 
ford, Calif.: Stanford University Press, 1965) ; 
Pertti J. Pelto, “Psychological Anthropology,” 
in Bernard J. Siegel, ed., Bienmeal Review of 
Anthropology, 1967 (Stanford, Calif : Stanford 
University Pres3, 1957). 

THarns, The Rise of Anthropological 
Theory; I S. Korolev. “Some Questions of 
Ethno-Psychological Studies Abroad,” Soviet 
Anthropology and Archaeology, vol. 5, no. 2 
(Fall 1966), pp. 3~10. See, however, V. V. 
Mshvenieradze and G. V. Osipov, “Sociology 
in the USSR,” Infermaizon, ns. vol. 1, 
no. 3 (October 1962), pp. 49-73. 

8 The question has been asked whether a 
psychological viewpoint denotes any reference 
to emotions, ideas, or menta] processes (in 
which case, even Durkheim explained social 
facts psychologically) or whether it indicates 
only the application of explanatory theories 
from the science of psychology. See Max 
Gluckman, “Psychological, Sociological and 
Anthropological Explanations of Witchcraft 
and Gossip’ A Clarification,” Man, n.s., vol 3, 
no. 1 (June 1967), pp. 20-34; John G. Ken- 
nedy, “On Psychology and Social Anthro- 
pology,” Man, n3., vol 3, no. 2 (June 1968), 
pp. 301-304. See also Percy S. Cohen’s letter 
under the same title, ibid., pp. 304-305. 

? Robert Endleman, Personality and Social 
Life (New York: Random House, 1967); 
Robert Hunt, Personalities and Cultures (Gar- 
den City, N.Y.. Natural History Press, 1967). 

10 John J. Honigmann, Personality in Cul- 
ture (New York: Harper and Row, 1967). 

11 Lowell D. Holmes, Anthropology (New 
York: Ronald Press, 1965), ch. 15; Melville 
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students to psychological anthropology. 
They also serve to maintain the con- 
tinuity of this intellectual tradition and, 
through incorporating criticism and re- 
considerations periodically, reorient in- 
terest and direct attention into new di- 
rections of research. Increased reliance 
on a phenomenological perspective for 
understanding people in society is one 
such reorientation that has been urged,!? 
but as a recent encyclopedia article indi- 
cates, an opposite tendency to utilize 
causal or functional explanations for 
understanding personality in theoreti- 
cal terms enjoys much greater current 
vogue. 


SOCIAL PERSONALITY 


The best-known genre of psychologi- 
cal anthropology consists of accounts 
describing members of societies by ma- 
jor obvious (or modal—in the truly sta- 
tistical sense of the word) psycholog- 
ical characteristics. In contrast to the 
way in which anthropologists and psy- 
choanalysts have tended to make global 
generalizations, based on no acknowl- 
edged sampling process, about the per- 
sonality characteristics of groups, cross- 
culturally-oriented psychologists base 
their conclusions on highly restrictive 
samples. 

Recent years have produced few 
works competing with such classics as 


Jacobs, Patterns in Cultural Anthropolozy 
(Homewood, Ill: Dorsey Press, 1964}, ch. 4; 
Douglass R. Price-Wilhams, “Ethnopsychol- 
ogy I: Comparative Psychological Processes” 
and “Ethnopsychology IJ. Comparative Per- 
sonality Processes” in James A. Clifton, ed. 
Introduction to Cultural Anthropology (Bos- 
ton: Houghton Mifflin, 1968); Harry Holbert 
Turney-~High, Man and System (New York: 
Appleton-Century-Crofts, 1968), ch. 8. 

22 Bert Kaplan, “The Methodology of the 
Study of Persons,” in Norbeck et a}, eds, The 
Study of Personality. 

18 Melford Spiro, “Culture and Personality,” 
in International Encyclopedia of the Social 
Sciences. 
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Margaret Mead’s Sex and Temperament 
or Abram Kardiner’s Psychological 
Frontiers of Society. It is a pleasure at 
last to have, in Leighton and Adair’s 
study of the Zuni Indians, the final 
one of a series of tribal monographs 
that began appearing in 1944, with re- 
sults of the Indian Education Research 
Project. Another noteworthy book- 
length account deals with a village on 
St. Kitts, British West Indies A 
number of special features distinguish 
the work, including use of A. H. 
Maslow’s psychological theory and skill- 
ful use of controlled comparison for 
testing. Less ambitious is a psychia- 
trist’s report of the basic personality of 
the Caribou Eskimo, which continues 
where Kardiner left off.1* Psychoana- 
lytical perspectives also loom large in 
Boyer’s continuing publications on Mes- 
calero Apache Indians and their psycho- 
logical—especially identity—problems, 
stemming in part from the tribes’ sub- 
jugation by the United States govern- 
ment? Psychiatrists, like Lubart and 
Boyer, who turn their attention to 
culture rely heavily on psychoanalytic 
concepts. Other social scientists have 
come to prefer concentrating on the 
overt features of personal adaptation, an 
approach appearing, for example, in re- 
cent work done on the Eskimos of 


it Dorothea C Leighton and John Adair, 
People of the Middle Place (New Haven, 
Conn.: Human Relations Area Files, 1966). 

15 Joe] Aronoff, Psychological Needs and 
Cukural Systems (Princeton, NJ.: D. Van 
Nostrand, 1967). 

16 Joseph M. Lubart, “A Study of Basic 
Personality Traits of the Caribou Eskimos: 
A Preliminary Report,” in George S. Goldman 
and Daniel Shapiro, eds., Developments in 
Psychoanalysis at Columbia University (New 
York: Hafner, 1966). 

17L, Bryce Boyer, “Psychological Problems 
of a Group of Apaches: Alcoholic Hallucinosis 
and Latent Homosexuality among Typical 
Men,” W. Muensterberger and S Axelrad, eds, 
The Psychoanalytic Study of Society, vol. 3 
(1964), pp. 203-277. 
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Frobisher Bay,!® and on Indians and 
Metis in northern Saskatchewan.?® 

Every anthropologist has been fasci- 
nated by the possibility that different 
observers may formulate contradictory 
characterizations of the same people or 
culture. Such contradict:ons may, in 
fact, reflect different aspects of behavior 
in the society being stud’ed, like, for 
example, what Seymour Pazker calls the 
“dramatic dichotomy between the co- 
operative ‘social’ and the competitive, 
violent ‘ceremonial’” aspects of Kwa- 
kiutl culture and behavior °° Without 
unduly stressing contradiczions, Colby 
sums up Meso-American psychological 
orientations anew; John Gillin pioneered 
in the study of this area.?? 

Turning to work done outside the 


18 John J. and Irma Honigmann, Eskimo 
Townsmen (Ottawa: Canadian Eesearch Cen- 
tre for Anthropology, 1965), ch 6. The 
Rorschach test, the Thematic Apperception 
Test, and other tests, allowed Caroline E 
Preston to make the important contribution 
to knowledge about West and North Alaskan 
Eskimo personality that she repcrts in “Psy- 
chological Testing with Northwest Coast 
Alaskan Eskimos,” Genetic Psychelogy Mono- 
graphs, vol. 69, no 2 (May 196+), pp. 323- 
419, 

19 See papers by Henry Zentner and Cecil L. 
French in Arthur K. Davis, A Northern Di- 
lemma: Reference Papers, 2 vols. (Bellingham, 
Wash: Western Washington Stete College, 
1967). Richard Slobodin, Metis cf the Mac- 
kenzie District (Ottawa: Canadian Research 
Centre for Anthropology, 1966). examines 
“Metis Identity” in ch. 9. 

20 Seymour Parker, “The Kwakictl Indians: 
‘Amiable’ and ‘Atroclous,’” Antkropologica, 
ns, vol. 6, no. 2 (1964), pp. 131-158. See 
also Helen Codere, “The Amiabe Side of 
Kwakiutl Life: The Potlatch and Play Pot- 
latch,” American Anthropologist, vol. 58, no. 
2 (April 1956), pp. 334-351. 

21 Benjamin N. Colby, “Psycholog cal Orien- 
tations,” in Manning Nash, ed., Social An- 
thropology (Austin: University of Texas 
Press, 1967). See also Jobn Gillin, “Sthos and 
Cultural Aspects of Personality,” in Sol Tax, 
ed., Heritage of Conquest: The Ethology of 
Middle America (Glencoe, Ill. Free Press, 
1952). 
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Americas, we note a monograph that 
deals with Thai Peasant Personality.” 
Several observers look at the psycho- 
logical features of the Lebanese,” and 
factor analysis demonstrates Westerni- 
zation to be associated with lowered 
anxiety and less insecurity in Sinhalese 
students.** Rorschach test data on 
Ghanaian chi-dren provide a welcome 
contribution to our knowledge of Afri- 
cans’ social personalities, and this one is 
all the more welcome because the author 
compares his subjects with an age-mated 
control group of American youngsters.*° 
A book on the Burakumin, a Japanese 
outcaste community,?® adds itself to 
what has alzeady been written about 
Japanese national character.*” Substan- 
tive work on other national characters 
is rare, for this is obviously not cur- 
rently an active field of research.” 


22 Herbert P. Phillips, That Peasant Person- 
ality (Berkeley and Los Angeles: University 
of California Press, 1966). 

28 John Gulick, Tripoli: A Modern Arab 
City (Cambridge: Harvard University Press, 
1967), pp 132-134; Herbert H. and Judith R. 
Williams, “The Definition of the Rorschach 
Test Situation: A Cross-Cultural Illustration,” 
in Melford E. Spiro, ed, Context and Mean- 
ing in Cultural Anthropology (New York: 
Free Press, 1965). 

24 Murray A. Straus, “Westernization, Inse- 
curity, and Sinhalese Social Structure,” The 
International Journal of Soctal Psychiatry, 
vol 12, no. 2 (Spring 1966), pp. 130-138 

25 Rita Mohr Weinberg, “Personality Char- 
acteristics of African Children: A Projective 
Analysis,” Tae Journal of Genetic Psychology, 
vol. 113, no. 1 (September 1968), pp 65~77. 

26 George A. De Vos and Hiroshi Wagat- 
suma, Japan’s Invisible Race' (Berkeley and 
Los Angeles: University of California Press, 
1966). 

27 George A. De Vos, “Achievement Orien- 
tation. Social Self-Identity, and Japanese Eco- 
nomic Growth,” Asian Survey, vol 5, no 12 
(December 1965), pp 575-589; “Social Values 
and Personal Attitudes in Primary Human 
Relations in Niiike,” Occasional Papers of the 
Centre for Japanese Studies, Untversity of 
Michigan, 1965, pp. 53-91. 

28 One need not seriously consider Z. A. 
Grabowski, The English Psycho-Analysed 
(London: Sidgwick and Jackson, 1967). 
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However, critical and programmatic es- 
says, mostly by nonanthropologists, tes- 
tify to a lingering fascination with the 
topic.?® 


PSYCHOLOGICAL TRAITS AND PROCESSES 
IN CULTURAL SETTINGS 


We have already noted the current 
popularity of achievement theory in 
psychocultural research,®® the theory 
being especially promising for its ability 
to explain the capacity of indigenous 
people for economic development.” 
Under standard research conditions pro- 
jective techniques, like the Thematic Ap- 
perception Test and story-composition, 
test for achievement motive.** Occupa- 


29 Daniel Bell, “National Character Revis- 
ited: A Proposal for Renegotiating the Con- 
cept," in Edward Norbeck et al, eds, The 
Study of Personality; Daniel J. Levinson, 
“Idea Systems in the Individual and in Soci- 
ety,” in George K. Zollschan and Walter 
Hirsch, eds, Explorations in Social Change 
(Boston: Houghton Mifflin, 1964); Murray 
G. Murphey, “An Approach to the Historical 
Study of National Character,” in Spiro, ed, 
Context and Meaning in Cultural Anthro- 
pology; Margaret Mead, “The Idea of Na- 
tional Character,” in Robert L, Shinn, ed., 
The Search for Identity (New York: Harper 
and Row, 1964). 

8¢ De Vos, “Achievement Orientation, Social 
Self-Identity ...°; George A. De Vos, 
“Achievement and Innovation in Culture and 
Personality,” in Norbeck et al., eds, The Study 
of Personality. 

81 Alan Howard, “Plasticity, Achievement, 
and Adaptation in Developing Economies,” 
Human Organization, vol. 25, no. 4 (Winter 
1966), pp. 265-272, 

82 Robert A. LeVine, Dreams and Deeds 
(Chicago: University of Chicago Press, 1966) ; 
James N. Morgan, “The Achievement Motive 
and Economic Behavior,” in J. W. Atkinson, 
ed, A Theory of Achievement-Motivation 
(New York: John Wiley and Sons, 1966); 
Dennison Nash and Louis C Schaw, “Achieve- 
ment and Acculturation: A Japanese Exam- 
ple,” in Spiro, ed, Context and Meaning in 
Cultural Anthropology; Stanley R Barrett, 
“The Achievement Factor in Igbo Receptivity 
to Industrialization,” The Canadian Review 
of Sociology and Anthropology, vol 5, no. 2 
(May 1968), pp 68-83. 
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tional preferences in a developing coun- 
try, Ghana, provided one investigator 
with an index to what must surely be 
a related construct—‘aspiration.” 3? 

Competence, another, but possibly 
more remotely related, trait, has like- 
wise been employed to understand social 
change in Africa.** In quite a different 
context, an anthropologist writes on the 
incompetent adaptation of mentally re- 
tarded Americans, following their dis- 
charge from hospitals.” Adaptation can 
be approached as readily from a psycho- 
logical as from a purely sociocultural 
point of view,®® the topic being inclusive 
enough to embrace almost all the psy- 
chological traits mentioned in this re- 
view.27 A recently devised projective 
test, the Instrumental Activities Inven- 
tory, is designed to discover how indi- 
viduals choose means for adapting, espe- 
cially when several alternative paths 
confront them under conditions of cul- 
ture change.” Adaptation in aging 

83 Margaret Peil, “Aspiration and Social 
Structure: A West African Example,” Africa, 
vol. 38, no. 1 (January 1968), pp 71-78 

34 Elizabeth Colson, “Competence and In- 
competence in Context of Independence,” 
Current Anthropology, vol 8, nos. 1 and 2 
(February-April 1967), pp. 92-111. 

35 Robert B. Edgerton, The Cloak of Com- 
petence (Chicago: University of Chicago Press, 
1967). 

86 For a mainly sociological treatment, see 
Kenneth Little, “Voluntary Associations in 
Urban Life‘ A Case Study of Differential 
Adaptation,” in Maurice Freedman, ed, Soctal 
Organization: Essays Presented to Raymond 
Firth (London: Frank Cass, 1967). 

87 For a comprehensive theory applying the 
concept mainly to social change, see George 
D. Spindler, “Psychocultural Adaptation,” in 
Norbeck et al, eds., The Study of Personality. 

38 George and Louise Spindler, “The In- 
strumental Activities Inventory: A Technique 
for the Study of the Psychology of Accultura- 
tion,” Southwestern Journal of Anthropology, 
vol 21, no. 1 (Spring 1965), pp. 1-23; George 
and Louise Spindler, “Researching the Percep- 
tion of Cultural Alternatives: The Instru- 
mental Activities Inventory,” in Spiro, ed, 
Context and Meaning tn Crdtural Anthro- 
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highland Maya, and in a control group 
of American males, is studied by David 
Gutman, utilizing the Thematic Apper- 
ception Test.®° 

Explorations of cognition by anthro- 
pologists have mostly been executed 
several steps removed from actual peo- 
ple behaving in the real world, and have 
paid little attention to the genetic de- 
velopment of cognitive abilities in other 
cultures. An exceptional piece of work, 
a comparison of Apache “learners” and 
“nonlearners,” has been done, chiefly 
under a psychiatrist’s leadership.*° An- 
thropologists tend to rely on linguistic 
and formal semantic analysis in study- 
ing cognition, which leaves their work 
without a clear-cut psychological orien- 
tation.‘ Psychologists, on the other 
hand, take cultural factors for granted, 
and that makes their work compara- 
tively uninteresting for anyone con- 
cerned with the interplay of cognition 
and culture.#? We shall have to wait to 
see if cognitive processes ever achieve 
a place in psychocultural analysis com- 
parable to that of motivation studies, 
which still dominate the field. Several 
cross-cultural studies of creativity by 


88 David Gutman, “Aging Among the High- 
land Maya,” Journal of Personality and So- 
cial Psychology, vol 7, no 1 (September 
1967), pp 28-35; David Gutman, “Mayan 
Aging—A Comparative TAT Study,” Psychi- 
atry, vol. 29, no. 3 (August 1966), pp 246- 
259. 

L. Bryce Boyer, et al, “Apache ‘Learn- 
ers’ and ‘Nonlearners, ” Journal of Projective 
Techniques and Personality Assessment, vol 
31, no. 6 (December 1967), pp. 22-29; ibid. 
vol. 32, no. 2 (April 1968), pp. 146-159. 

41 A Kimball Romney and Roy Goodwin 
D’Andrade, eds.. “Transcultural Studies in 
Cognition, Part IJ,” American Anthropologist, 
vol 66, no. 3 (June 1964) 

42John W. Berry, “Temne and Eskimo 
Perceptual Skills,’ International Journal of 
Psychology, vol. 1, no. 3 (1966), pp 207- 
229; E C Theiner and M Giffin, “A Com- 
parison of Thought Processes in Three Cul- 
tures,” Comprehensive Psychiatry, vol. 5, no. 
1 (February 1964), pp. 54—63. 
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sociologists similarly fail to dwell on 
cultural context to any significant ex- 
tent,** and the same criticism holds for 
many investigations of ethnic differences 
in pain-tolerance.** By way of compari- 
son, two small-scale, cross-cultural ex- 
perimental comparisons, one on sex-role- 
identification among the Yoruba and 
Gusii *® and the other on conformity- 
independence among West African 
Temne and Baffin Island Eskimo,* do 
heed cultural factors when they explain 
their findings. Such research sug- 
gests that anthropology might profitably 
supplement large-scale, cross-cultural 
studies of psychological and other traits 
by smaller, field-based comparative 
studies, planned to test significant psy- 
chological problems.“ 

What other psychological traits or 
processes have anthropologists exam- 
ined? The current popularity of the 
identity concept expectedly shows up in 
recent literature.*® Other concepts, like 


43 Murray A. Straus, “Communication, Cre- 
ativity, and Problem-Solving Ability of Mid- 
dle- and Working-Class Families in Three 
Socleties,” American Journal of Sociology, 
vol. 73, no. 4 (Jaruary 1968), pp 417-430; 
Jacqueline H. Straus and Murray A. Straus, 
“Family Roles and sex Differences in Creativ- 
ity of Children in Bombay and Minneapolis,” 
Journal of Marriage and the Family, vol 30, 
no. 1 (February 1968), pp. 46-53. 

44B Berthold Wolf and Sarah Langley, 
“Cultural Factors and the Response to Pain: 
A Review,” American Anthropologisi, vol. 70, 
no. 3 (June 1968), pp. 494-501. 

45 Barbara B Lloyd. “Choice Behavior and 
Social Structure: A Comparison of Two Afri- 
can Societies,” The Journal of Social Psychol- 
ogy, vol. 74, no. 1 (February 1968), pp. 3~12. 

48 J, W. Berry, “Independence and Con- 
formity in Subsistence-Level Societies, Part 
I,” Journal of Personality and Social Psychol- 
ogy, vol. 7, no 4 (December 1967), pp 415- 
418. 

47 For a comprehensive account of large- 
scale methods, see John W. M. Whiting, 
‘Methods and Problems in Cross-Cultural 
Research,” in Lindzey and Aronson, eds., 
Handbook of Social Psychology. 

48 Gerald D. Berreman, “Aleut Reference 
Group Alienation, Mobility, and Acculturation,” 
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psychological atomism *° and the image 
of limited good,®° have been created by 
anthropologists, and are not yet listed in 
the indexes of psychology texts. Not 
long ago, values promised to be a fruit- 
ful concept for understanding how indi- 
viduals participate in culture, but the 
final report of MHarvard’s ‘Rimrock 
Study” of values in five southwestern 
United States cultures, with chapters by 
E. Z. Vogt, John W. L. Whiting, M. S. 
Edmonson, Clyde Kluckhohn, and oth- 
ers,®* is curiously flat, at least to some- 
one who recalls the excitement generated 
in the 1950’s by the first monographs to 
issue from the project. It is strange 
that, despite so much research on values, 
social scientists should still disagree 
on the extent to which the American 
poor hold values in common with the 
country’s dominant social strata.®? 


CULTURAL PATTERNS AND SOCIAL 
BEHAVIOR IN PSYCHOLOGICAL 
PERSPECTIVE 


From research that focuses on psy- 
chological traits and processes as they 


American Anthropologist, vol 66, no 2 (April 
1964), pp. 231-250; Seymour Parker, “Ethnic 
Identity and Acculturation in Two Eskimo 
Villages,” American Anthropologist, vol. 66, 
no 2 (April 1964), pp. 325-340; Anthony F, 
C Wallace, “Identity Processes in Personality 
and in Culture,” in Richard Jessor and Sey- 
mour Feshbach, eds, Cognition, Personality, 
and CHnical Psychology (San Francisco: 
Jossey-Bass, 1967). 

49 John J Honigmann, “Interpersonal Re- 
lations in Atomistic Communities,” Hun:an 
Organization, vol 27, no 3 (Fall 1968), pp 
220-229, 

50 George M Foster, “Peasant Society and 
the Image of Limited Good,” American An- 
thropologist, vol. 67, no 2 (April 1965), pp 
293-315. 

51 Evon Z Vogt and Ethel M Albert, eds, 
People of Rimrock: A Study of Values in Five 
Cultures (Cambridge: Harvard University 
Press, 1966). 

52 See the discussion in Charles A Valen- 
tine, Culture and Poverty (Chicago: Univer- 
sity of Chicago Press, 1968), ch. 5, esp. p. 130. 
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operate in cultural context, we turn to 
essays that interpret cultural traits or 
institutions and social behavior in terms 
of underlying psychological dynamics. 
Psychoanalysts with ethnological lean- 
ings continue to pursue such research,*° 
as they have since Freud interpreted 
religion and wit psychodynamically. 
Seemingly, they do so with little trepida- 
tion. For many social scientists, the 
question which they find difficult to an- 
swer is whether, generally speaking, 
cultural patterns—say, for example, eco- 
nomic development and its component 
activities—are determined more by in- 
ternal psychological states or by exter- 
nal situational factors.°* The famous 
“sentiments controversy,” which has, by 
now, about run its course, provided a 
dramatic publication of the problem.™® 

What Kardiner calls “secondary insti- 
tutions,” and views as derivatives of the 


68 For recent examples, see Warner Muen- 
sterberger and Sidney Axelrad, eds., The Psy- 
choanalytic Study of Soctety, vols. 3, 4, and 5 
(New York: International Universities Press, 
1964, 1966, 1967); and John Frosch and Na- 
thaniel Ross, eds, The Annual Survey of 
Psychoanalysis, vols. 8 and 9 (New York: In- 
ternational Universities Press, 1964, 1968). 

5t John H. Kunkel, “Values and Behavior in 
Economic Development,” Economic Develop- 
ment and Cultural Change,” vol. 13, no, 3 
(April 1965), pp 257-277. See also Myron 
Weiner's “Introduction” to his Moderniza- 
tion: The Dynamics of Growth (New York: 
Basic Books, 1966), esp pp. 9-10. 

55 For recent thoughts on the controversy 
and bibliography, see Melford E. Spiro, 
“Causes, Functions, and Cross-Cousin Mar- 
riage: An Essay in Anthropological Explana- 
tion,” Journal of the Royal Anthropological 
Institute, vol. 94, no. 1, 1965, pp. 30-43; 
Harris, Tke Rise of Anthropological Theory, 
pp. 501-512. Morris Opler reviews the same 
issue with respect to evolutionary theory in 
“Cultural Dynamics and Evolutionary The- 
ory,” in Herbert R. Barringer et al, eds., So- 
cial Change in Developing Areas (Cambridge, 
Mass.: Schenkman, 1965); and see John G. 
Kennedy, “Psychological and Social Explana- 
tions of Witchcraft,’ Man, vol. 2, no. 2 
(June 1967). 
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basic personality’s projective system— 
institutions like folklore and religion 
—-continue to invite the greatest share 
of attention from psychologically minded 
social researchers.” 4, number of psy- 
chological interpretations of religious 
and more or less related phenomena, 
like witchcraft and divination, appear in 
the new edition of a comprehensive 
reader,’ while two rezent texts on the ` 
anthropology of religon combine sev- 
eral similar approaches eclectically.® 
Other recent publicatigns view religious 
systems as culturally standardized de- 
fense mechanisms,®® examine taboo ®° 
and spirit possession,” and reconsider 
that Cree Indian ani anthropologists’ 
bogey, Windigo psychosis.*? A spate of 
articles explain how cultural institu- 


58 L, Bryce Boyer and Ruth M. Boyer, “A 
Combined Anthropological and Psychological 
Contribution to Folklore’ (in press) reviews 
the controversies and ccntributions made by 
psychoanalytic theory. See also L. Bryce 
Boyer, “Stone as a Symbol of Apache Myth- 
ology,” American Imago, Vol. 22, Nos. 1 and 
2 (Spring-Summer 1965), pp. 14-39. 

67 Willam A, Lessa and Evon Z. Vogt, eds., 
Reader in Comparative Religion, 2nd ed. 
(New York: Harper and Row, 1965). 

58 Anthony F. C. Wallace, Rekgion: An 
Anthropological View (New York: Random 
House, 1966); Annemarie de Waal Malefijt, 
Religion and Culture (New York: The Mac- 
millan Company, 1968). 

58 Melford E. Spiro, ‘Religious Systems as 
Culturally Constituted Defense Mechanisms,” 
in Spiro, ed , Context and Meaning in Cultural 
Anthropology. 

60 John G. Kennedy, “Mushahara: A Nu- 
bian Concept of Supernatural Danger and the 
Theory of Taboo,” American Anthropologist, 
vol. 69, no. 6 (Decembar 1967), pp. 685-702. 

$1 Erika Bourguignor, “The Self, the Be- 
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82 Raymond D. Fozelson, “Psychological 
Theories of Windigo ‘Psychosis’ and a Pre- 
liminary Application of a Models Approach,” 
in Spiro, ed, Context and Meaning in Cul- 
tural Anthropology. See also Honigmann, 
Personality in Culture, pp. 399-403. 
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tions, like confession, various ceremo- 
nies, magic, shamanism, and similar 
practices operate psychotherapeutically 
among the Eskimo, the Apache, and 
other cultural groups.” The normal as 
well as the deviant uses of alcohol also 
continue to attract researchers, the con- 
stant stream of literature making peri- 
odic reviews of the topic, like David 
Mandelbaum’s, very useful.** 

The psychological vantage point fig- 
ures prominently im research, some of it 
comparative, that John Roberts and as- 
sociates are carrying out on ticktacktoe 
and other games.® Psychological inter- 


68 Ari Kiev, ed., Magic, Faith, and Healing 
(New York: Free Press ol Glencoe, 1964); G 
M. Carstairs, “Healing Ceremonies in Primi- 
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(August 1964), pp. 195-797; John G. Ken- 
nedy, “Nubian Zar Ceremonies as Psycho- 
therapy,” Human Organization, vol. 26, no. 4 
(Winter 1967), pp. 185-194 

64 David G. Mandelbaum, “Alcohol and 
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include Margaret K. Bacon, et al., “A Cross- 
Cultural Study of Dr-nking,” Quarterly Jour- 
nal of Studies on Alcohol, supp. no 3 (April 
1965), pp. 1-114; Richard T. Curley, “Drink- 
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Quarterly Journal of Studies on Alcohol, vol. 
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P. Dozier, “Problem Drinking among Ameri- 
can Indians,” Quarterly Journal of Studies on 
Alcokol, vol. 27, no. 1 (March 1966), pp. 72- 
87; Frances Northend Ferguson, “Navaho 
Drinking: Some Tentative Hypotheses,” Hu- 
man Organization, val. 27, no. 2 (Summer 
1968), pp 159-167; John H. Hamer, “Guard- 
ian Spirits, Alcohol, and Cultural Defense 
Mechanisms” (in press); Edward J Jay, 
“Religious and Convivial Uses of Alcohol in a 
Gond Village of Middle India,” Quarterly 
Journal of Studtes on Alcchol, vol. 27, no. 1 
(March 1966), pp. 88-96; Robert E. Kuttner 
and Albert B. Lorincz, “Alcoholism and Ad- 
diction in Urbanized Sioux Indians,” Mental 
Hygiene, vol. 51, no 4 (October 1967), pp 
530-542, 

85 John M. Roberts e! al, “Pattern and 
Competence: A Consideration of Ticktacktoe,” 
El Palacto, vol. 72, no. 2 (Autumn 1965), pp 
17-30; John M. Roberts end Brian Sutton- 
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est in such more serious matters as 
political behavior and the sources of war 
has not been notably insightful in either 
psychology or anthropology, and has not 
gone far beyond the stage of very broad 
generalization.°® Jerome Frank has 
written an ambitious book that applies 
concepts and experimental findings from 
psychology in an attempt to understand 
military planning and other types of 
behavior which can lead a nation to war 
or to the conference table.” Durkheim’s 
pioneer work on the social dynamics of 
suicide continues to be followed by at- 
tempts to link self-destruction with 
cultural conditions, and anthropologists 
share this interest with other social 
scientists. 
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Cliffs, N.J : Prentice Hall, 1965). 
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(New York: ‘Grune and Stratton, 1964); Jer- 
rold Levy, “Navajo Suicide,” Human Organi- 
zation, vol 24, no 4 (Winter 1965), pp. 308- 


'318; David Lester, “Suicide, Homicide, and 


the Effects ot Socialization,” Journal of Per- 
sonality and Social Psychology, vol 5, no. 4 
(April 1967), pp. 466-468; Thomas W. 
Maretzki, “Suicide in Okinawa: Preliminary 
Exploration,” International Journal of Social 
Psychiatry, vol. 11, no 4 (Autumn 1965), pp 
256-263; Russell Noyes, Jr., “The Taboo of 
Suicide,” Psychiatry, vol. 31, no. 3 (May 
1968), pp 173-183. 
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SOCIAL AND CULTURAL CHANGE 


The psychological consequences of ac- 
cultural and other social change have 
comprised a subject of long-standing in- 
terest and consistent productivity in 
psychological anthropology. In recent 
work pursuing the trend, a Nigerian 
psychiatrist points out the effects which 
change has had on his countrymen’s 
mental health,®® and an anthropologist 
reports that young unmarried, “edu- 
cated” Peruvian men adapt better to 
change than older folk.7° The Ror- 
schach test helps in comparing two 
Apache groups, one that underwent 
quick, forced acculturation and the other, 
permitted to change at its own pace.” 
Another projective picture technique en- 
ables Parker to discern evidence of 
frustration and hostility in acculturated 
Alaskan Eskimo.”? Erik Erikson’s dedi- 
cation to historical psychology is re- 
vealed in portions of a new book that 
examines identity conflict in adoles- 
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Personality Traits of the Old People of the 
Mescalero and Chiricahua Apaches,” Interna- 
tional Journal of Social Psychiatry, vol. 11, no. 
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Boyer et al., “Apache Age Groups,” Journal of 
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cents,’® and another report notes accom- 
modations made by Japanese youth to 
social change.”* 

The psychological dynamics of change 
can be inferred from the vantage point 
of culture when, for some reason, it is 
inconvenient clinically to szek them in 
individuals, who are the source of 
change and bear its consequences. Wil- 
liam Madsen’s account of value conflict 
in Mexican-Americans mosily remains 
on a cultural, nonclinical level of infer- 
ence,’> and so does the work of Homer 
Barnett (who followed the same practice 
in his book Innovation, published in 
1953), along with that of other con- 
tributors to a recent pertinent volume.”® 


INDIVIDUAL IN CULTURE 


Biographical data in social research, 
as L. L. Langness points out in his 
systematic treatment of life-history ma- 
terials in anthropology,” allow the field- 
worker to experience vicariously cultural 
events that he himself never witnessed. 
Biographical accounts vary in how ex- 
tensively they employ psychological con- 
cepts and theory, but they ar2 always 
concerned with specific individuals’ be- 
havior, sometimes abnormal behavior.7® 
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So are extended analyses of particular 
“cases” observed by a fieldworker, but 
in those, the interacting persons may be 
only briefly :dentified by a few crucial 
status characteristics.” 

Oscar Lewis—author of a number of 
well-known individual-life and family 
histories, the latest having taken him 
from Mexico to Puerto Rico and New 
York ®°—is the single most active expo- 
nent of the biographical method that the 
social sciences have ever seen. Other 
significant ethnological accounts, mostly 
concerned with the subject’s experience 
of culture change, represent Nigeria;* 
a Mexican agrarian leader;** several 
other American Indians,’ including a 
Mackenzie River Eskimo and Washo 
shaman;** and a Papuan who has be- 
come a pathologist and political leader.® 
A case-analysis of a Venezuelan revolu- 
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tionary is considerably more psycho- 
dynamic and interpretative than most 
of the anthropological accounts.®° 


CHILDHOOD AND SOCIALIZATION 

Because disciplinary specialization, 
while encouraging rapid growth of a 
field, increasingly restricts specialized 
knowledge to small groups of well- 
trained professionals, one notes with 
mixed feelings how sociology and the 
psychology of child development have 
come to dominate socialization theory 
and research on child-rearing. Young 
anthropologists and other social scien- 
tists, already burdened with reading in 
their own specialties, will not, without 
special effort, regularly encounter many 
new materials dealing with socialization. 
Hence danger arises either that they 
will increasingly neglect the study of 
sccialization or that their work in that 
field will embody archaic concepts and 
methods, making it of negligible signifi- 
cance to other scholars. On the other 
hand, much that is written by psycholo- 
gists and sociologists about childhood 
and adult socialization uses, mainly, 
data from the United States, a fact 
which limits the significance of what 
they say.’ 
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dentally incorporate a comparative cultural 
perspective, include John A Clausen, ed. 
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A number of the publications that we 
have already noted touch on socializa- 
tion or enculturation ** (efforts to clarify 
the distinction have been slow to 
take hold). Many more works are 
exclusively concerned with the process, 
including a cross-culturally oriented re- 
view of childhood influences on person- 
ality-formation.2® The social-learning 
approach (familiar to readers of Pat- 
terns of Child-Rearing by R. R. Sears, 
E. E. Maccoby, and H. Levin) has been 
applied to the Philippines; effects of 
institutional child-rearing are explored 
in Israeli Aibbutsim ;°* and a book notes 
how Marxist ideology besets education 
and child-rearing in the Soviet Union.” 
The substantial re-evaluation of psycho- 
analytic theory that has occurred in the 
social sciences is indicated in Murray 
Straus’ re-examination of his Sinhalese 
data.®® Where he was once puzzled by 
the failure of schedule-feeding and 
severe toilet training to induce anxiety, 
as he had expected, in his sample of 
children, he now sees those features of 
child-rearing as providing elements of 
stability in the loosely structured society 
of Ceylon Search for antecedents of 

88 Aronoff, Psychological Needs and Cultural 
Systems; Lubart, Study of Basic Personality 
Traits of the Caribou Eskimo; Honigmann 
and Honigmann, Eskimo Townsmen; De Vos 
and Wagatsuma, Japan’s Invisible Race; Vogt 
and Albert, People of Rimrock; Hendin, Sti- 
cide and Scandinavia. 

8 Mary Ellen Goodman, “Influences of 
Childhood and Adolescence,” in Edward Noi- 
beck et al, eds, The Sindy of Personality 

9° George M Guthrie and Pepita Jiminez 
Jacobs, Child-Rearmg and Personality Devel- 
opment in the Philippines (University Park: 
Pennsylvania State Press, 1966). 

01A, I Rabin, Growing Up in the Kibbutz 
(New York Springer, 1965). 

92 Herschel Alt and Edith Alt, The New 
Soviet Man (New York: Bookman Associates, 
1964) 

83 Murray A Straus, “Society as a Variable 
in Comparative Study of the Family by Repli- 
cation and Secondary Analysis,” Journal of 
Marriage and the Family, vol. 30, no 4 (No- 
vember 1968}, pp 565-570. 
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socialization lying outside socialization 
itself °* and attention to the way in 
which socialization functions to meet the 
role needs of particular sozial systems °% 
likewise reflect shifts in chought away 
from early psychoanalysis. Yehudi 
Cohen offers an original explanation of 
the function of initiation rites for cre- 
ating a sense of identity and individu- 
ality in certain Kinds of societies, and 
also deals with “the socialization of 
sexuality.” °° The Field Guide to the 
Study of Socialization directs atten- 
tion to many variables that fieldwork- 
ers Interested in personality-formation 
should note.*? 

Formal education has begun to receive 
zealous attention from social scientists. 
Referring only to work possessing an 
anthropological cast, there are studies of 
schools among the Pine Ridge Sioux 
Indians,** in United States cities,” 
among Kwakiutl Indians °° in Ger- 


2t Leigh Minturn and William W. Lambert, 
Mothers of Six Cultures (New York: John 
Wiley & Sons, 1964) 

25 Alex Inkeles, “Society, Social Structure, 
and Child Socialization,” in John A Clausen, 
ed , Socialization and Society; Margaret Mead, 
“Adult Roles,” in A. V S. de Reuck and Ruth 
Porter, eds, Ciba Foundation Symposium on 
Transcultural Psychiatry (Lordon: J. and A. 
Churchill, 1965). 

98 Yehudi A Cohen, The Transition from 
Childhood to Adolescence (Chicago: Aldine, 
1964). See also Norman Kiel, The Universal 
Experience of Adolescence (New York: Inter- 
national Universities Press, 1924), who argues 
that the inteinal turmoil amd external dis- 
orders accompanying adolescence are only 
moderately affected by culture 

7 John W. M Whiting et al, Field Guide 
for a Study of Socialization (Mew York’ John 
Wiley & Sons, 1966). 

98 Murray L. Wax and Rosalie H. War, 
“Formal Education in an Indien Community,” 
Supplement to Social Problem;, vol 11, no 4 
(Spring 1964). 

99 G. Alexander Moore, Jr, Realities of the 
Urban Classroom (Gaiden City, N.Y.: Double- 
day, 1967). 

100 Harry F. Wolcott, A Kwakiutl Village 
and School (New York: Hol:, Rinehart and 
Winston, 1967). 
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many, "t! and in Japan.*°* The last 
three monographs appear in the new 
series of “Case Studies in Education and 
Culture,” edited Ey George and Louise 
Spindler, a series that also narrates how 
the new mathematics is being learned 
by Kpelle children in Liberia.’™ 

The culture of childhood has long had 
a place in anthropological research, and 
continues to be represented Book- 
length ethnographic reports often con- 
tain chapters that, in varying degrees of 
intensity, touch on childhood, socializa- 
tion, and even forrnal education, as they 


occur within the culture being studied. 


The number of such works is too large 
to attempt a complete listing? 

Rarely are we informed how culture 
change is effected through adult social- 
ization; hence the importance of a 
story of government-fostered co-opera- 
tives among eastern Arctic and Quebec 
Eskimo,*°¢ 


SOCIAL PSYCHIATRY 


The term “socie] psychiatry” usually 
denotes examination of psychiatrically 
abnormal behavior in its social and cul- 


101 Richard L. Warren, Education in Reb- 
kausen (New York: Holt, Rinehart and Win- 
ston, 1967). 

102 John Singleton, Nick#, A Japanese School 
(New York: Holt, Rinehart and Winston, 
1967). 

108 John Gay and Michael Cole, The New 
Mathematics and an Did Culture (New York. 
Holt, Rinehart and Winston, 1967) 

10¢ Frederica de Laguna, “Childhood among 
the Yakutat Tlingit,” in Spiro, ed., Context 
and Meaning tn Cultural Anthropology 

105 For example: Laurence Wylie, ed, 
Chanseaux, A Village in Anjou (Cambridge 
Harvard University Press, 1966); and John A. 
Hostetler and Gertrude Enders Huntington, 
The Hutterites i: No~th America (New York 
Holt, Rinehart and Winston, 1967). For the 
Hutterites, see also Joseph W Eaton, “Ado- 
lescence in a Communal Society,” Mental Hy- 
giene, vol 48, no 1 (anuary 1964), pp. 66-73. 

106 Edith Iglauer, The New People (Garden 
City, N.Y.: Doubleday, 1966). 
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tural contexts. Often the concept of 
stress is used to help explain the quality 
of interaction between person and cul- 
ture that leads to psychiatric disorder.?°7 
We believe that we are warranted in 
extending the term to include certain 
socially abnormal behavior, or deviance, 
especially when some psychodynamic 
theory serves to explain how socio- 
cultural conditions motivate deviance. 
Publication of the interdisciplinary 
Tri-Ethnic Project’s final report repre- 
sents one of the most significant events 
in the period being reviewed.7° ‘The 
report, comparing Indian, Spanish-Amer- 
ican, and Anglo-Saxon subjects living in 
the same Colorado community, presents 
impressive, but not altogether consistent, 
support for a complex “field theory” 
that integrates psychological and socio- 
cultural variables deriving from the 
thought of many social scientists since 
Durkheim. The three ethnic groups 
differ in deviant behavior as well as in 
those antecedent characteristics which, 
the theory predicts, will instigate devi- 
ance. Deviance (in adults) is indicated 
by markers like excessive drinking, 
heavy use of alcohol to cope with frus- 
tration, and offenses that land the per- 
son in court, as well as (in the high 
schoal subjects) poor academic perform- 
ance. Indians and Spanish-Americans 
are more deviance-prone than Anglo- 
Saxons. Members of the former two 
groups also enjoy relatively poorer op- 
portunities to achieve personal goals, 
live under greater anomie, and are more 
often exposed to deviant role models.*°° 


107 Marvin K. Opler, “Cultural Induction of 
Stress,” In Mortimer H Appley and Richard 
Trumbull, eds, Psychologtcal Stress (New 
York: Meredith, 1967); Richard S. Lazarus, 
Psychological Stress and the Coping Process 
(New York: McGraw-Hill, 1966) 

108 Richard Jessor, et al, Society, Personal- 
ity, and Deviant Behavior (New Yark- Holt, 
Rinehart and Winston, 1968). 

109 See also Dozier, “Problem Drinking 
among American Indians”; Theodore D. 
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Obviously, the question of cultural rela- 
tivity poses little difficulty in research 
of this type, nor does it give much 
trouble to psychiatrists who identify 
psychiatric disorder cross-culturally,’° 
though here danger lies in overesti- 
mating the severity of symptoms in a 
culturally exotic group.’™* 

Other cross-cultural research dealing 
with deviance examines juvenile delin- 
quency in Japan, ? among Japanese- 
Americans,**8 among Chinese-Amer- 
icans,"* and in Ghana.*** 

Recent publications in more conven- 
tional social psychiatry include reviews 
of the field’s problems and methods,** 


Graves, “Acculturation, Access, and Alcohol in 
a Tri-Ethnic Community,” American Anthro- 
pologist, vol. 69. nos. 3 and 4 (June-August 
1967), pp 3C6-321. 

110 Charles Savage, Alexander H. Leighton, 
and Dorothea C. Leighton, “The Problem of 
Cross-Cultural Identification of Psychiatric 
Disorders,” in Murphy and Leighton, eds., 
Approaches to Cross-Cultural Psychiatry. 

111 Honigmann, Personalsty in Culture, ch. 
13, > 
112 Kejichi Mizushima and George De Vos, 
“An Application of the California Psychologi- 
cal Inventory in a Study of Japanese Delin- 
quency,” Journal of Social Psychology, vol 71, 
no. 1 (February 1967), pp. 45-41. 

118 Harry H. L. Kitano, “Japanese-American 
Crime and Delinquency,” Journal of Psychol- 
ogy, vol. 66, no. 2 (July 1967), pp 253-263. 

114 Richard T. Sollenberger, “Chinese-Ameri- 
can Child-Rearing Practices and Juvenile De- 
linquency,” The Journal of Social Psychology, 
vol. 74, no. 1 (February 1968), pp. 13-23. 

1158S. Kirson Weinberg, “Juvenile Delin- 
quency in Ghana: A Comparative Analysis of 
Delinquents and Nondelinquents,” Journal of 
Criminal Law, Criminology, and Police Sct- 
ence, vol. 55, no. 4 (December 1964), pp. 471- 
481. 

116 Alexander H. Leighton and Jane M. 
Murphy, “Cross-Cultural Psychiatry,” in 
Jane M. Murphy and Alexander H. Leighton, 
eds., Approach to Cross-Cultural Psychiatry, 
Marvin K. Opler, Culture and Social Psychi- 
airy (New York: Atherton Press, 1967); 
Marvin K. Opler, “The Social and Cultural 
Nature of Mental Illness and Its Treatment,” 
in Stanley Lesse, ed., An Evaluation of the 
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and many specific studies devoted, for 
example, to mental illness among the 
poor,” forms of schizophrenia in Japa- 
nese and Americans, hysterical forms 
of behavior among Ainu and in South- 
east Asia,1?® emotional disordet and 
indigenous psychotherapy among Mex- 
ican-Americans,’*° and native concep- 





Results of the Psychotherapies (Springfield, 
UL: Charles C. Thomas, 1968); E. D. Witt- 
kower, “Cultural Factors in Mental Illness,” in 
Norbeck et al, eds., The Study of Personality. 

117 Seymour Parker and Robert J Kleiner, 
Mental Iliness in the Urban Negro Community 
(New York: Free Press, 1966); Kent S. Mil- 
ler, ed., Mental Health and the Lower Soctal 
Classes (Tallahassee: Florida State University, 
1966), 

118Cearmi Schooler and Wiliam W. Caudill, 
“Symptomatology in Japanese and American 
Schizophrenics,” Ethnology, vol. 3, no. 2 
(April 1964), pp. 172-178. A mimeographed 
paper by Caudill and Schooler, “Symptom Pat- 
terns and Background Characteristics of Japa- 
nese Psychiatric Patients,” is abridged in 
Transcultural Psychiatric Research, vol 5 (Oc- 
tober 1968), pp. 133-136. 

118 Y, Kumasaka, “A Culturally-Determined 
Mental Reaction Among the Ainu,” Psychi- 
atric Quarterly, vol. 38, no. 4 (October 1964), 
pp. 733-739; Philip L. Newman, “ ‘Wild Man’ 
Behavior m a New Guinea Highlands Com- 
munity,” American Anthropologist, vol. 66, 
no. 1 (February 1964), pp. 1-19; L. L, Lang- 
ness, “Hysterical Psychosis in a New Guinea 
Highlands: A Bena Bena Example,” Psychi- 
airy, vol. 28, no. 3 (August 1965), pp, 258- 
277. In connection with Langness, see also 
Richard Salisbury, “Possession Among the 
Siane (New Guinea)” and “Possession on the 
New Guinea Highlands: Review of the Litera- 
ture,” both mimeographed papers being 
abridged in Transcultural Psychiatric Research, 
vol. 3 (October 1966), pp. 103-116. 

120 Ari Kiev, Curanderismo: Mexican-Ameri- 
can Folk Psychiatry (New York: Free Press, 
1968); William Madsen, The Mextcan-Ameri- 
cans of South Texas (New York: Holt, Rine- 
hart and Winston, 1964); Arthur J. Rubel, 
“The Epidemiology of a Folk Iliness: Susto in 
Hispanic America,” Ethnology, vol. 3, no. 3 
(July 1964), pp. 268-283; Thomas S. Langner, 
“Psychophysiological Symptoms and the 
Status of Women in Two Mexican Communi- 
ties,” in Murphy and Leighton, eds. Ap- 
proaches to Cross-Cultural Psychiatry. 
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tions of psychiatric disorder.**4 Senti- 
ments in two socially disintegrated 
communities, Stirling County in Nova 
Scotia and the Navaho Indians, are com- 
pared, ?? and five far-northern Canadian 
communities are re-examined with re- 
spect to the degree of patterning of 
social integration.” Norman Chance 
reviews his North Alaskan Eskimo data 
in the light of a similar Formosan study 
of how disjunction between aspiration 
(“identification”) and opportunity re- 
lates directly to personality maladjust- 


121 Jane M. Murghy and Alexander H. 
Leighton, “Native Conceptions of Psychiatric 
Disorder,” in Murphy and Leighton, eds, 
Approaches to Cross-Cultural Psychiatry; 
Frank G. Vallee, “Eskimo Theories of Mental 
Illness in the Hudson Bay Region,” Anthro- 
pologica, n.s. vol. 8, no 1 (1966), pp. 53-83. 

122 Seymour Parker and Tom T Sasaki, 
“Society and Sentiments in Two Contrasting 
Socially Disturbed Areas,” in Murphy and 
Leighton, eds., Appreaches to Cross-Cultural 
Psychiairy. 

123 John J. Honigmann, “Social Disinte- 
gration in Five Northern Canadian Communi- 
ties,’ The Canadian Review of Sociology and 
Anthropology, vcl. 2, no 4 (November 1965), 
pp. 199-214. 
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ment,?** and a questionnaire (similar to 
the one that Chance used), designed to 
elicit symptoms of psychiatric disorder, 
is assessed for its effectiveness in an 
Eskimo community. Finally the vexing 
question recurs: When and to what 
degree are shamans psychiatrically dis- 
turbed?**5 The question calls for a 
careful, theoretically informed review 
as well as for more fieldwork while 
opportunities to study shamans remain. 


124 Norman Chance, Hsien Rin, and Hung- 
Ming Chu, “Modernization, Value Identifica- 
tion, and Mental Health: A Cross-Cultural 
Study,” Anthropologica, vol 8, no. 2, 1966, pp. 
197-216. 

125 L, Bryce Boyer e: al, “Comparisons of 
the Shamans and Pseudoshamans of the 
Apaches of the Mescalero Indian Reservation: 
A Rorschach Study,” Journal of Projective 
Techniques and Personality Assessment, vol. 
28, no, 2 (June 1964), pp. 173-180; Don 
Handelman; H. S. Morris, “Shamanism Among 
the Oya Melanau,” in Maurice Freedman, ed., 
Social Organization; Yuji Sasaki, “Psychiatric 
Study of the Shaman in Japan,” abridged in 
Transcultural Psychiatric Research, vol. 4 
(Apnl 1967), pp. 15-17; Juban Silverman, 
“Shamans and Acute Schizophrenia,” Ameri- 
can Anthropologist, vol. 69, no. 1 (February 
1967), pp. 21-31. 


Report of the Board of Directors to the Members of 
the American Academy of Political and Social 
Science for the Year 1968 


EMBERSHIP in the Academy 


continues to increase. 


MEMBERSHIP AS OF DECEMBER 31 


Year Number 
1961 14,145 
1962 14,736 
1963 15,890 
1964 18,191 
1965 20,071 
1966 21,043 
1967 23,440 
1968 25,158 
FINANCES 


Our bank balance at the end of 1968 


was $72,382.28. 


G, Increase 
Over 1960 


45 

8.9 
17.4 
34.4 
48.3 
55 4 
73 1 
86.6 


YEARLY OPERATIONS INCOME AND 


EXPENDITURES* 

Year Income Ex pendtiuy es 
1961 $ 142,313 $ 135,116 
1962 157,762 149,€27 
1963 178,869 168,754 
1964 197,140 178,511 
1965 233,762 194,80 
1966 248,816 211,207 
1967 299,621 256,523 
1968 280,584 201, &44 

$1,738,867 $1,547,C62 


Sur plus 


$ 7,197 


7,935 
10,115 
18,629 
38,882 
37,609 
42,698 
28,740 





$191,805 


*Does not include purchases of securities, 


but includes income from securities. 


SIZE oF SECURITIES PORTFOLIO 


(Market Value as of 31 December) 
1961 $363,226 
1962 376,509 
1963 415,091 
1964 442 284 
1965 491,817 
1966 462,675 
1967. 481,123 
1968. 565,681 


STATEMENT OF INCOME AND EXPENSE FOR THE YEAR NDING DECEMBEE 31 


REVENUE 


Dues and Subscriptions 
Membership Dues. 
Subscriptions .. 

Sales of Publications 

Monograph Sales 

Advertising and Royalties 

Interest and Dividends 


TOTAL REVENUE 


1968 


$151,424.02 
61,822.34 
21,629 34 
4,104.06 
18,442 80 
23,161 70 


280,584.26 
159 


1967 


$157,265 31 
69,320 12 
31,499 45 


5,203 98 


14,828 53 
21,503.70 


299,621.09 


” 
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EXPENSE 
Membership—Records . ‘ . 22,960 57 17,665.70 
Promotion 39,649 80 41,419.98 
ANNALS—Productian Costs l 115,111.06 115,704.79 
Salee Costs . . í ; 7,903.15 8,376.52 
Accounting and Finance Costs . 5,176.77 4,821.44 
Office Operation.. . . - 26,096.94 21,922.69 
Philadelphia ee ae . 11,818.41 11,147.71 
Advertising. . . ; 3,506.95 2,938.12 
Monographs . .. ; ; 13,228.98 26,332.62 
Payroll Taxes ; 3,790.94 3,967.66 
TIAA Gere tee ; —o—- 550.08 
Adult Education Program . i 2,600 00 1,400 00 
Special Meetings... . —)— 675.71 
TOTAL CASH EXPENSE... . pa a oe .. 251,843.57 256,923.02 
EXCESS OF CASH REVENUE OVER EXPENSES OF 
OPERATIONS P Ken : 28,740 69 42,698.07 
Less: Depreciation on buildings and ofice Hea and d inventory 
write-off of obsolete volumes .. . 3,290 56 3,217 00 
NET PROFIT FROM OPERATIONS... . . 25,450.13 39,481.07 
OTHER REVENUE 
Profit on sales of investments.. . . a... ... 00 ; 11,222.95 —0— 
NET INCOME TRANSFERRED TO SURPLUS yoy . $36,673.08 $39,481 07 
PUBLICATIONS 
NUMBER OF VOLTMES OF THE ANNALS PRINTED NuMBER OF VOLUMES OF THE ANNALS Sorp 
(6 PER YEAR) (IN ADDITION TO MEMBERSHIPS 
AND SUBSCRIPTIONS) 
1961.. z . 96,956 1961. ... 11,132 
1962 .. ~.. +. +» 101,168 1962 . f . 14,496 
1963.. „10,3% J963 . ... . . 12,438 
1964 sis . 115,416 1964. . 15,247 
1965.. ... 119,681 1965 T oe . 12,492 
1966 .. ... . 133,056 1966. ..  .. 18,063 
TOT se . . 134,788 1967. se s . 19,061 
1968. .. .....  .. .147,631 1968 ; ar 13,072 


MONOGRAPHS PUBLISHED 


Number Number Number 
Date Subject Printed Sold* Given Away 
1962 Behavioralism 14,695 4,918 9,402 
1963 Mathematics 30,725 2,230 27,948 
1963 , Public Service 17,230 1,140 16,090 
1964 Leisure 37,488 3,626 33,295 
1965 Functionalism 43,946 2,202 41,376 
1966 Political Science 20,000 4,889 14,929 
1967 Urban Society 22,578 1,207 19.794 


* As of December 1968 


REPORT OF THE BOARD or DIRECTORS 


During 1968 the six volumes of THE 
ANNALS dealt with the following sub- 
jects: : 


Women Around the World, edited 
by Althea K. Hottel, President, 
International Federation of Uni- 
versity Women. 
Sex and the Contemporary Amer- 
ican Scene, edited by Edward 
Segarin, Assistant Professor of So- 
ciology, City College of New York. 
The Ombudsman or Citisen’s De- 
fender’ A Modern Institution, 
edited by Roy V. Peel, Professor 
of Political Science, San Fernando 
Valley State College, Northridge, 
California. 
The Changing American People: 
Are We Deteriorating or Improv- 
ing?, edited by James C. Charles- 
worth, President of this Academy. 
September Financing Democracy, edited by 
Alfred G. Buehler, Professor of 
Public Finance, University of 
Pennsylvania. 
November Resources and Needs of American 
Diplomacy, edited by Smith Simp- 
son, Foreign Service Officer (Re- 
tired), Annandale, Virginia. 


January 


May 


July 


Special supplementary articles have 
been published in some of these vol- 
umes. They were “Recent Develop- 
ments in United States History, 1963— 
1966,” by James H. Soltow, Associate 
Professor of History, Michigan State 
University, in the January 1968 volume; 
“Recent Developments in Socialization 
Theory and Research,” by John A. 
Clausen, Professor of Sociology and Re- 
search Sociologist, Institute of Human 
Development, University of California, 
Berkeley, in the May 1968 volume; 
“Recent Developments in Minority and 
Race Relations,’ by J. Milton Yinger, 
Professor of Sociology, Oberlin College, 
in the July 1968 volume; “Selected 
Aspects of Archaeology, 1964-1968,” by 
C. C. Lamberg-Karlovsky, Assistant 
Professor of Anthropology and Research 
Associate in Old World Archaeology, 
Peabody Museum, Harvard University, 
in the September 1968 volume; and 
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“Theoretical Economics,” by Sidney 
Weintraub, Professor of Economics, 
University of Pennsylvania. 

The publication program for 1969 in- 
cludes the following volumes: 


The Future of Corrections, edited 
by John P. Conrad, Chief of Re- 
search, Bureau of Prisons, United 
States Department of Justice, 
Washington, D.C, 

Protest in the Sixties, edited by 
Joseph Boskin, Associate Professor 
of History, University of Southern 
California, Los Angeles, California, 
and Robert A Rosenstone, Associ- 
ate Professor of History, California 
Institute of Technology, Pasadena, 
California. 

The Law and the Family, edited 
by John S Bradway, Professor of 
Law, California Western Univer- 
sity, San Diego, California. 
America’s Changing Role as a 
World Leader, edited by James 
C. Charlesworth, President of this 
Academy. 

Evaluating the War on Poverty, 
edited by Louis Ferman, Research 
Director, Institute of Labor and 
Industrial Relations, University of 
Michigan, Ann Arbor, Michigan. 
The Protagonist Powers and the 
Third World, edited by Wayne 
Wilcox, Associate Professor of Po- 
litical Science, Columbia Univer- 
sity, New York, New York. 


January 


March 


May 


July 


September 


November 


The rotating summaries of social sci- 
ence disciplines, established in 1961, are 
being continued. 

During 1968 the Book Department of 
THE ANNALS published 430 reviews. 
The majority of these reviews, 347, were 
written by college or university presi- 
dents, deans, professors, or lecturers, 27 
by members of private and university- 
sponsored research organizations, 22 by 
government and United Nations officials, 
active or retired, and 34 by others. 
Most reviewers were residents of the 
United States, but some were residents 
of Afghanistan, Canada, Corsica, Den- 
mark, Germany, Great Britain, India, 
Japan, Singapore, Switzerland, and 
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Thailand. Six hundred and forty books 
were listed in the Other Books section. 

Two hundred and thirty-two requests 
were granted to reprint material from 
THE Annars. One hundred and forty- 
five of these were to professors and 
other authors for use in books under 
preparation, and nine were to journals. 
Twenty-three requests were granted for 
classroom and adult education pro- 
grams. Twenty requests came from 
various departments of the government, 
including nine Irom the armed forces 
and twenty from foundations and re- 
search institucions. 


MEETINGS 


The 1968 Spring Meeting, organized 
around the theme The Changing Amer- 
ican People: Are We Detertorating or 
Improving?, sustained the tradition of 
our meetings in respect of the size of 
audiences, the interest displayed, and 
the great diversity of organizations 
represented by delegates. ‘Twenty-five 
countries sent official delegations, also 6 
missions to the United Nations, 11 
public jurisdictions, 9 federal govern- 
mental agencies, 188 American and 
foreign universities and colleges, and 
144 international, civic, scientific, and 
commercial organizations. Approxi- 
mately 900 different persons attended 
one or more of the sessions. A typical 
attendance for a session was between 
five and six huncred. 

The subject for the 1969 Spring 
Meeting (April 11 and 12 in the Benja- 
min Franklin Hotel, Philadelphia) was 
America’s Changing Role as a World 
Leader. The July volume of THE 
ANNALS will ccntain the papers pre- 
sented at the meeting. 


i 
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OFFICERS AND STAFF 


Marvin E. Wolfgang, a professor of 
sociology at the University of Pennsyl- 
vania, was elected to the Board of Di- 
rectors for one year, to replace Thorsten 
Sellin, who retired at the end of 1968. 
Lee Benson, a professor of history at 
the University of Pennsylvania, was 
elected to a three-year term, to take the 
place of Roy F. Nichols, who also re- 
tired at the end of 1968. Howard C. 
Petersen was re-elected to a three-year 
term. Stephen B. Sweeney and Donald 
R. Young were re-elected to serve until 
December 1971 and 1970, respectively. 
Willis J. Winn, Dean of the Wharton 
School, was elected Vice President, to 
replace Joseph H. Willits, who retired in 
December 1968. Richard D. Lambert 
and Alan W. Heston were appointed 
Editor and Assistant Editor, respec- 
tively, as of 1 January 1969. 


Respectfully submitted, 
THE BOARD OF DIRECTORS 


Stephen B. Sweeney 
Norman D. Palmer 
James C. Charlesworth 
Howard C. Petersen 
Loren C. Eiseley 
Donald R. Young 
Walter M. Phillips 
Paul R. Anderson 
Karl R. Bopp 

Elmer B. Staats 
Marvin E. Wolfgang 
Lee Benson 


Philadelphia, Pennsylvania 
1 May 1969 


Book Department 


INTERNATIONAL RELATIONS seses secre 


INTERNATIONAL RELATIONS 


CYRIL E. Brack, RICHARD A. FALK, KLAUS 
Kworr, and Oran R. Younc. Neutral- 
isation and World Politics Pp. xvii, 
195. Princeton, N.J.: Princeton Univer- 
sity Press, 1968. $7.50. 

Neutrahzatson and World Politics is a 
very thorough and timely study by four 
members of the Center of International 
Studies at Princeton University. The 
authors define neutralization as “a special 
international status to restrict the intrusion 
of specified state actions in a specified 
area,” and they are primarily concerned 
with the status of permanent neutrality It 
usually involves obligations by guarantor- 
states, jointly or severally, to defend the 
neutralized state, and obligations by the 
state itself which limit not only its military 
freedom but its ability to function in collec- 
tive security organizations, or even in eco- 
nomic unions if they have political aims. 

All of the various kinds and degrees of 
neutralization are noted, placed in their 
historic context, and evaluated. The self- 
neutralization of Switzerland, Austria, and 
Cambodia is also discussed; though the 
United States has not recognized that of 
the latter two countries as binding on 
it. “The U.S.A. has tended to regard 
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neutrality, neutralization and neutralism as 
obstacles to its collective defense system.” 

Surveying the areas suitable for neutral- 
ization, the authors conclude that a united 
Germany would be too big a factor in world 
politics to play the role; that the whole of 
Southeast Asia may be a desirable candidate 
for it; that neutralization to prevent com- 
petitive intervention did succeed in the 
Gaza Strip for ten years; and that pros- 
pects of terminating competitive interven- 
tion in South Vietnam by neutralization 
may exist. 

In spite of manv difficulties, they find 
that the internal situation in South Vietnam 
is “not wholly unamenable to a solution 
based on neutralization” and that it would 
enable all of “the major intervenors’’ to 
escape from their current involvements 
without too much loss of face, “even though 
the internal struggle continued a long time ” 
This would be “the closest approximation 
to self determination that Scuth Vietnam 
is likely to achieve in the foreseeable 
future.” 

All of the difficulties of nezotiating and 
maintaining any neutralization are studied, 
and a draft of a model treaty for it is of- 
fered. The appendices also include all of 
the documents attending the neutralization 
of Laos. This handbook is indispensable 
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for all students and practitioners of world 
politics. 
D. F. FLEMING 
Visiting Professor of International 
Relations 

Simon Fraser University 

Vancouver 

British Columbia 


JOEN GmBeEL. Tae American Occupation 
of Germany: Politics and the Miltary, 
1945-1949. Pp. xiv, 335. Stanford, 
Calif.: Stanford University Press, 1968 
$8.75. 


A study of the American occupation of 
postwar Germany js essential for an under- 
standing of the later political developments 
in that country, and also for an explanation 
of some of the reasons for the failure of 
the wartime allies to continue to work to- 
gether after their common objective, the 
defeat of Nazi Germany, had been accom- 
plished. Interesticgly enough, an examina- 
tion of American occupation policies and of 
administrative practices also convincingly 
illustrates the influence of American ideal- 
ism upon the formulation of policy. Fér 
example, the American preoccupation with 
the “reorientation” or “re-education” pro- 
gram of the German people continued long 
after Western attitudes, policies, and secur- 
ity considerations underwent substantive 
changes and acquired highest priorities as 
a result of the effective expansion of Soviet 
control in Eastern and Central Europe. 

Professor Gimbal’s objective, as stated 
by himself, was to study the implementa- 
tion of American policies during the post- 
war occupation of Germany and their im- 
pact upon the Germans at that time. The 
result of his research not only gives evi- 
dence that he has achieved the task he had 
set for himseli, but also disproves some of 
the widely held notions concerning United 
States occupation policies. According to 
Professor Gimbel, American policies were 
neither ambivalert nor operating in a 
vacuum, which some commentators suppose 
to have been the consequences of exist- 
ing conflicts among the several American 
governmental agencies responsible for vari- 
ous aspects of the occupation. The author 
believes rather thet the occupation policies 
were the product of a wide range of in- 
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terests, such as the above-mentioned Amer- 
ican determination to “democratize” the 
Germans, the desire to bring about the 
economic rehabilitation of Germany and 
Europe, and the desire to create conditions 
which would assure the continuation of a 
free-enterprise economy. Security interests 
were also influential, such as, for example, 
implementation of the intention to stop the 
further spread of communism in Europe. 
Some of the alleged basic United States 
policy changes were, in the opinion of the 
author, not real modifications of policies, 
but reflections of changing priorities. 

The strong influence exercised by General 
Lucius D Clay, and by his political adviser 
Robert Murphy—especially with regard to 
more flexible occupation policies than those 
contained in the Joint Chief of Staff’s 
Directive 1067, even after the alterations 
following the Potsdam Agreement-——is care- 
fully evaluated. The author gives full 
credit to these men, but he has also de- 
tectec. certain contradictions between some 
of the statements made by General Clay 
shortly after Potsdam and those contained 
in his reflections of a later date. 

This well-documented book includes in- 
teresting information about certain aspects 
of the French strategy, which, at that time, 
was Cirected at the permanent dismember- 
ment of Germany. French criticism of the 
Potsdam Agreement, and French efforts in- 
tended to prevent the economic and polit- 
ical merger of the occupation zones, are 
two cf the examples cited. 

The meetings of the London Council of 
Foreizn Ministers during the first half of 
1948, preparing the groundwork for the 
eventual emergence of the Federal Republic 
of Germany, constitute the real “watershed” 
in Western policies. Much is known about 
these meetings and their decisions, but it 
should be noted that, after twenty years, 
the records are still not available to the 
privaze researcher. Severe limitations on 
the German governmental structure and 
central powers were superimposed upon the 
Germans. In addition, the Allies retained 
the so-called reserved powers which gave 
them the right to intervene in the internal 
affairs of the Federal Republic under cer- 
tain emergency conditions. (The last of 
these Allied rights were relinquished only 
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in 1968, after the German legislatures had 
passed the “Emergency Power Amend- 
ments” to the Basic Law.) 

Professor Gimbel’s study is a very valu- 
able contribution to the ever growing litera- 
ture dealing with the various aspects of 
post-World War II developments in Europe. 

Eric WALDMAN 

Professor of Political Science 

University of Calgary 

Alberta 

Canada 


Jonan KAUFMANN Conference Diplo- 
macy: An Introductory Analysis. Pp. 
222. Dobbs Ferry, N.Y.: Oceana, 1968. 
$7.00. 


In the nineteenth century the United 
States attended approximately one inter- 
national conference a year. Every week of 
1968, on the average, representatives of the 
United States government sat down at the 
opening session of a dozen international 
conferences Unless they are overreported, 
like the Paris Conference on Table Shapes 
last winter, they are normally not reported 
at all. Nothing happens, really—no one is 
killed or maimed; there is no conflict that 
an outsider can perceive Hardly anyone 
even raises his voice, because that would be 
poor conference technique. Yet, somehow, 
out of these multilateral mazes come hard, 
practical, agreed-upon decisions affecting 
your life and mine: what language to use for 
forecasting world weather, which radio fre- 
quencies are to be used by whom, who will 
manage the world communication satellite 
system, whose boats can fish in which seas, 
whether and when to resist aggression, who 
will pay for peace-keeping, and who owns 
the moon—agreed-upon answer: no one. 

Most of diplomacy is now multilateral 
in content—even that part which is bi- 
lateral in form. From half to three-quar- 
ters of the business that passes over the 
desk of a bilateral ambassador has to do 
with negotiations which are really taking 
place in some multilateral conference or 
organization. When he deals with his home 
government on a vote in the Security Coun- 
cil about Rhodesia, or tries to persuade 
about Chinese representation in the United 
Nations, or suggests a larger post-Czecho- 
slovakia contribution to the North Atlantic 
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Treaty Organization, or tnes to get clear- 
ance for a relief shipment to Biafra, or ex- 
plains a technical clause in the Non-Pro- 
liferation Treaty, he is acting bilaterally, 
but as part of a multilateral game. 

Therefore, it is about time that the con- 
ference as an art-form received some sys- 
tematic attention Conference Diplomacy, 
whose author is the Dutch ambassador to 
the congeries of United Nations agencies in 
Geneva, is an example of how difficult the 
task is. The book is full of lore, and the 
treatment is perceptive and pedestrian by 
turns. Timeless mysteries are rediscovered 
here as conference problems. The confer- 
ence diplomat is enjoined to be truthful, 
precise, calm, patient, modest, adaptable, 
loyal, physically strong, mentally speedy, 
and a linguist besides. He skould also be 
reverent. 

Yet this book is bold in its attempt to 
stuff all the complexities of conference life 
into one schema. Ambassador Kaufmann’s 
schema suffers a little from a tendency to 
treat conferences as exercises in technique, 
when they are really more dynamic, more 
fluid, and infinitely complex social organ- 
isms. But the Kaufmann frame is useful; 
it remains for other philosophical practi- 
tioners and practicing philosopt ers to shovel 
more substantive coal into his :nviting bins 

The semanticists in particular might use- 
fully mine the vein that Ambassador Kauf- 
mann scratches in the passage on the use 
of language to avoid saying whet you mean. 
A good way to lose a proposal that you 
want to lose says Kaufmann, is to play 
“Ping-Pong” with it “We musi not do this 
in this organization It is probably outside 
its terms of reference. Besides, X, Y and 
Z are working on it. Similar argument re- 
peated in X, Y and Z The same game 
can be played between the various organs 
of the same organization, or between a com- 
mittee and its subcommittees.” And the 
Ambassador’s guide for debating is full of 
examples of the retort courteots. If you 
begin by saying, “I have deep respect for 
the distinguished delegate, who has stated 
his views with intelligence and conviction,” 
you hardly need to add that vou do not 
agree with a word he says. And if you 
say, “I conclude that our exchanze of views 
has been extremely useful, even though we 
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have not reached agreement,” everybody 
knows you mean, “Disagreement is what I 
wanted, and therefore the debate has been 
useful for my purpose.” Come to think of 
it, this book might be useful to young 
academics about to attend their first faculty 


meeting. 
HARLAN CLEVELAND 
United States Ambassador to NATO 


LAWRENCE B KRAUSE. European Eco- 
nomic Integration and the United States. 
Pp. xiv, 265 Weshington, D C.: Brook- 
ings Institution, 1968. $6.75. 

In light of the author, the publisher, and 
the topic, this must be rated a disappoint- 
ing book Its core lies in the several at- 
tempts made to calculate quantitatively the 
various effects of the establishment of the 
European Economic Community (EEC) 
and the European Free Trade Association 
(EFTA): on member-country growth rates, 
on trade pattern in manufactures, on Euro- 
pean agricultural policy and United States 
agricultural exports to Europe, and on 
United States direct investment in Europe. 
Unfortunately, the calculations are for the 
most part unpersuasive, and the conclusions 
which they are meant to support stand up 
just as well without their help. 

The trade-pattern calculation, for exam- 
ple, is based on a brief footnote in an article 
by another author, which in turn is based 
on a 1953 study of the Dutch Central Plan- 
ning Bureau where the model used is pre- 
sumably described and justified In addi- 
tion, contrary to the author’s contention, 
the results of the calculation are quite 
sensitive to the numerical values assigned 
to the critical elasticity parameters, and 
those that ar2 used were borrowed from the 
Dutch study mentioned in the foregoing 
sentence, ‘The balance-of-payments reper- 
cussions are not built into the analysis, 
which is consequently very partial. 

The calculation of the income effects of 
integration is also dubious. For example, 
the rise in European investment ratios be- 
tween 1955-1957 and 1960-1964 is simply 
assumed to be entirely due to integration. 
Also, the calculated annual income incre- 
ments induced by integration are quite 
small relative to the change in annual 
growth rates—for Belgium-Luxembourg, for 
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example, only .21 percent compared to a 
change in growth rates between pre- and 
post-integration periods of 2.4 percent— 
raising the question of the value of the 
whole exercise. The chapter on agriculture 
is good except for a tendency to treat as- 
sumec. policy might-have-beens somewhat 
more seriously than seems deserved. Chap- 
ter 4 on United States direct investment in 
Europe is very useful as far as it goes, 
although the discussion of the more general 
economic and political ramifications of 
United States direct investment in Europe 
is rather skimpy. 

The other parts of the book constitute a 
lucid, occasionally pungent, discussion of 
various aspects of European economic in- 
tegration, with a bow made from time to 
time in the direction of the title—for ex- 
ample, “The US. Interest in the Nigerian 
Association,” on pp. 192-93 Although the 
book suffers somewhat from an attempt to 
be overly inclusive—rather strange in view 
of tke emphasis and space given to a few 
analytical exercises—the author’s obvious 
immersion in the subject keeps it persist- 
ently on target. 

Given the plethora of descriptive or 
theoretical books on European economic in- 
tegretion, it is unfortunate that this an- 
alytically empirical attempt should be as 
flawed as it is. It is still a reasonable book 
—but the quantitative calisthenics do not 
help make it so. Moreover, they skew its 
contents: not only the techniques used but 
the questions asked are unsatisfactory. 
The interested reader will have to seek else- 
where for a penetrating discussion of many 
of the issues imphed by the title of the 
book. 

CHARLES A COOPER 

Economics Department 

The RAND Corporation 


LIonEL RoprnorrF The Pornography of 
Power. Pp. xi, 239. Chicago: Quad- 
rangle Books, 1968. $6.95. 

The Pornography of Power is a philos- 
opker’s attempt to point a way out of the 
morass of aimless power and violence in 
wh:ch modern man finds himself We have 
tried, Rubinoff argues, to see ourselves as 
rational and humane, thus denying the 
demonic in our nature. But just as sexual 
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repression leads to sexual fantasies and 
perversions, so the suppression of the 
demonic leads to fantasies of power and 
acts of violence. We indulge in a pornog- 
raphy of power analogous to the pornog- 
raphy of sex. Our only hope is to recognize 
the demonic within us and to transcend it 
by the “celebration” or “imagination” of 
evil. 

Rubinoff sees our society as corrupted by 
a separation of thought and action, by an 
ever widening gulf between our beliefs and 
our behavior. Our dilemma is intensified 
by misleading views of man: rational hu- 
manism, the “achievement ethic,” neo- 
Marxism, and the hipster’s protest—none 
of these recognizes that man himself is the 
source of the evil that torments him. The 
old religious beliefs which comforted him 
and restrained his irrational appetites have 
been chipped away. He stands alone, but 
this awful freedom is too much, and he 
escapes into conformism, the paranoid com- 
forts of racism, and totalitarianism. Cur- 
rent relations to the mechanism and vio- 
lence of our society are themselves inade- 
quate Advocates of “creative disorder,” 
those who argue that morality begins at the 
barrel of a gun, fail to realize that these 
approaches, too, can lead to a love of vio- 
lence for its own sake 

How then shall we be saved? “The 
salvation of our age,’ Rubinoff answers, 
“Hes in nothing less than the speed with 
which the imaginative celebration of evil 
can supersede the pornographic enjoyment 
of evil through the exercise of power” (p. 
197). Imaginative encounters with historic, 
religious, and aesthetic expenence enable 
man to undergo and transcend evil without 
committing it: “a man who has imagina- 
tively lived through the demonic dimensions 
of his own nature is less likely to surrender 
himself to the pornographic enjoyment of 
evil” (p. 200). Just how this “celebration” 
of evil is to be institutionalzed—if indeed 
it is to be—or what social action will re- 
sult is not indicated. Rubinoff would ex- 
plain that “a philosophy of the imagination 
should precede a philosophy of action” 
(p. 184), 

This bare outline does scant justice to 
the richness of Rubinoff’s discussion, draw- 
ing as it does upon philosophical, psycho- 
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logical, and literary insights from the whole 
Western tradition. Though the end reached 
is not wholly satisfying, the journey 1s 
rewarding. 
Ransom E. NOBLE 

Professor of History 

Pratt Institute 

Brooklyn 


Lovis L. Snyper. The New Nationalisin, 
Pp. xiv, 387. Ithaca, N.Y . Cornell Uni- 
versity Press, 1968. $11.50 


“The most important question of our 
time—the quest for peace—is a search for 
solutions to problems of conflicting national- 
isms.” Thus does Professor Snyder of the 
City College of New York, a life-long ob- 
server of nationalism, begin his excellent 
survey of “the strongest of political emo- 
tions.” In view of the internationalization 
of ideas and economic interdependence, 
“nationalism might have been expected to 
become obsolescent. Such was not the 
case” (p. 31). “Since 1945 the nations of 
the world have doubled from 68 to 127, and 
each new country promotes its own self- 
interest, power of decision, and armed 
forces” (p. 361). 

Wisely using the work of established 
authorities in the field, Kohn, Hayes, 
Shafer, Deutsch, and numerous others in 
special areas, he ranges over the world to 
illustrate common and unique problems. 
The “new” nationalism, dating roughly 
from World War II, of course, grew out 
of an historical setting which is amply 
treated. With due respect for variations 
he offers a working typology of postwar 
features of nationalism, discussed regionally 
Western Europe, despite early hopes for 
union and the setting-up of several joint 
organizations, remained fragmented. Afri- 
can nationalism was dominated by an 
ethnic motif. Arab nationalism was char- 
acterized by religious ties and opposition 
to Israel. Asian nations were permeated 
with anticolonialism. Latin American states 
took on a populist revolutionary tinge 
The Communist world was not immune 
from nationalist schism In fact, Snyder 
says that collectivism, despite its original, 
internationalist outlook, fostered national- 
ism. “In virtually every crisis nationalism 
proved to be stronger and more resistant 
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than class feeling’ (p 367). One senses 
his disappointment that the new nations 
often adopted the worst features of their 
European predecessors. Perhaps he is a bit 
harsh here, but az least he exhibits no 
condescension or double standard. 

He sadly notes that no nation in the 
postwar era was immune from the clashes 
of nationalism (p 362) What is the 
‘ remedy? Professor Snyder believes it to 
be “an international reign of law” (p. 371). 
He concludes: “Our cask is to create a 
world commurity” and, without sacrificing 
our rich national cultures, “avoid the dan- 
gers of nationalism.” 

It is not necessary for scholars, students 
and the concerned lay audience to agree 
with the author on every detail in order to 
profit greatly from this thoughtful, inter- 
esting, and useful work. 

WALLACE SOKOLSKY 

Associate Professor of History 

Bronx Community College 

City University of New York 


UNITED STATES GOVERNMENT: 
AND HISTORY 


Errk Barncuw. The Golden Web: A 
History of Broadcasting in the United 
States, Vcl. IL: 1933-1953. Pp. 391. 
New York: Oxford University Press. 
1968. $9.00. 


Professor Barnouw, Chairman of the 
Division of Television, Film, and Radio of 
the Columbia University School of the 
Arts, has performed just as well the second 
time around as he did the first—A Tower 
tn Babel—vwith this middle volume of his 
historical trilogy on the origins, personal- 
ities, and development of broadcasting in 
America. 

The Golden Web covers virtually every 
noteworthy commercial and programmatic 
event in the twenty-five-year period be- 
tween Franklin D. Roosevelt’s virtuoso 
use of radio beginning in 1933 and—with 
the aid of Madison Avenue—Eisenhower’s 
expertise with television in the election of 
1952 In between lies a story full of in- 
stitutional complexity (media and govern- 
mental); social implications; and per- 
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sonal collision, enterprise, and glamour. 
That Barnouw tells it all comprehensively, 
with anecdotes and insights, in just three 
hundred pages—the rest consists of ap- 
pendices, a bibliography, and an index— 
attests to his selective and narrative skills. 

He covers the emergence of the networks 
and tke development of federal law, and he 
resurrects social phenomena like Orson 
Welles’s incredible “Invasion from Mars” 
broadcast and the ugly days of blacklisting 
when many stars were punished for alleged 
subversive activities—among them Lee J 
Cobb, Zero Mostel, Edward G. Robinson, 
José Ferrer, and Abe Burrows. (Even 
Gypsy Rose Lee was suspected of being an 
undercover agent!) The book also records 
shifts in programming and recalls voices 
like those of Edward R. Murrow, Father 
Coughlin, Amos ‘n’ Andy, Kate Smith, 
Mayor LaGuardia, and Eddie Cantor, and 
notes radio’s greatest moment of laughter, 
the one generated by Jack Benny whose 
response to a thief’s threat of “Your money 
or your life” was a prolonged pause, fol- 
lowed by his classically petulant explana- 
tion’ “I’m thinking it over!” 

Barnouw salutes the Columbia Broad- 
casting System (CBS) in describing the 
expansion of news coverage during World 
War II, reminding us of how Cecil Brown 
survived the sinking of the Repulse by 
Japanese aircraft and how, a little later, 
Eric Sevareid parachuted from a crippled 
place over the Himalayas and landed among 
a tribe of headhunters The coming of 
television brought a crisis to radio, of 
course, plus new trademarks for the general 
public, including Uncle Miltie’s grin, Lucy’s 
eyeballs, Ed’s “uptightness,” and Faye’s 
plunging wardrobe. 

Of course, there are omissions, as pre- 
dictable in a history as in an anthology. 
One may hope, for example, that succeeding 
editions will give proper credit to the cru- 
cial behind-the-scenes media contributions 
of Anthony Geoghegan, to the achievements 
of the radio section of the War Finance 
Division of the Department of the Trea- 
sury, to program innovators like Goodson- 
Todman and Phillips H. Lord, and to 
Young and Rubicam’s part in Wendell 
Willkie’s campaign, and its even more im- 
portant role in Eisenhowers (1952). 


New and Recent—From Prentice-Hall 





TWO AGAINST ONE 


By Theodore Caplow, Columbia University. New explanatory principles 
derived from the analysis of triads are applied to organizations, the family, 
literature, politics, and international relations. 1968, approx. 183 pp., cloth 
$6.95 (93509-8), paper $2.95 (93507-2) 


THE SEARCH FOR COMMUNITY POWER 


Edited by Willis D. Hawley and Frederick M. Wirt, both at the University 
of California, Berkeley. The description and conceptualizaton of the struc- 
ture of political and social power in the American city; 29 readings. 1968, 
400 pp., paper, $5.25 (79690-4) 


PARTICIPATION OF THE POOR: 
Comparative Case Studies in the War on Poverty 


By Ralph M. Kramer, University of California, Berkeley. Data derived 
from direct observation, newspaper accounts and official documents answer 
the questions: How was the Community Action Program organized? How 
did ıt respond to the demands for greater representation of the poor? How 
did the poor participate? 1968, 272 pp., paper, $3.95 (65128-1) 


POLITICS AND SOCIETY: Studies in 
Comparative Political Sociology 


By Eric A. Nordlinger, Brandeis University, Accounts for the emergence, 
maintenance and contours of important political phenomena such as partici- 
pation, governmental decision making, political integration, and revolution, 
by relying upon social, economic, and cultural factors. Introduction discusses 
works of Marx and Weber as they have shaped this approach to political 
sociology. July 1969, approx. 368 pp. $495 (68602-2) 


READINGS IN COMMUNITY ORGANIZATION PRACTICE 


By Ralph M. Kramer and Harry Specht. Brings together for the first time 
a representative sample of current knowledge particularly relevant to the 
practice of community organization in the United States. June 1969, approx. 
512 pp., paper, $5.95 (75577-7) 


AMERICA’S TROUBLES: 
A Casebook in Social Conflict 


Edited by Howard E. Freeman and Norman R. Kurtz, Brandeis University. 
A new collection of articles providing a general background and “feeling” 
for the nature and content of the protest, open hostility, and questioning of 
social values present in modern social conflict April 1969, appiox. 448 pp., 
$450 (03254-0) 


For approval copies, write: Box 903 


(Orders are processed faster if title and title code appear on order) 


Prentice-Hall, Englewood Cliffs, N.J. 07632 
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THE ORIGIN AND EVOLUTION 
OF THE 


|.L.O. 


AND ITS ROLE 
IN THE WORLD COMMUNITY 





by DAVID A. MORSE, 


Director-General 


The International Labor Organization was established fifty 
years ago under the League of Nations and has continued to 
serve as one of the specialized agencies of the United Nations. 
It has a unique structure, with tripartite representation in la- 
bor, management, and government from participating nations. 

Director-General Morse traces the history of the 1.L.0., re- 
flecting on its aims and purposes, measuring the ground it 
has covered in half a century, and considering the role it must 
play both now and in the future. 


1969 cloth $3.50 


order from: 


NEW YORK STATE SCHOOL OF INDUSTRIAL AND LABOR 
RELATIONS, CORNELL UNIVERSITY, ITHACA, NEW YORK 
14850 


and write for a free book and bulletin catalog 
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Harold Stassen deserves mention as the 
first major presidential candidate to make 
use of television—over CBS in 1948. And 
“Hobby Lobby,” strictly a human-interest 
program, should not be included among 
radio’s contest and game shows, nor should 
“We, The People’ be characterized as 
imitating “The March of Time.” 

The errors, however, are few and, for 
the most part, slight and easily rectified. 
The Golden Web achieves its objective, “to 
trace the rise of the American networks 
during the years 1933-53,” telling its in- 
volved story succinctly and entertainingly, 
and with grace as well as authority 

CHARLES LEE 

Professor of English 

University of Pennsylvania 


James W. Davis, JR., and KENNETH M. 
DOLBEARE. Little Groups of Neighbors: 
The Selective Service System. Pp. xv, 
276. Chicago: Markham, 1968. $6 50. 


Much has been said and written about 


the military draft, but, aside from the 


President’s National Advisory Commission 
on Selective Service, almost none of these 
writings has contained adequate documenta- 
tion. The authors of Litile Groups of 
Neighbors overcame this weakness by uti- 
lizing valuable data collected during inten- 
sive field surveys in the state of Wisconsin. 
This data, coupled with the authors’ pre- 
vious experience with the President’s Ad- 
visory Commission, enabled them to emerge 
with clear-cut interpretations which are 
applicable to the Selective Service System 
on a national level. 

The volume is divided into two parts: the 
first concerns the structure, operations, im- 
pact, and reactions of the system, and the 
second part consists of extensive discussion 
of the implications for policy analysis. The 
chapter in which the cumulative impact of 
the draft is analyzed is most compelling, 
especially in terms of its effect on men of 
differing socioeconomic status Davis and 
Dolbeare concluded, on the basis of care- 
fully considered evidence, that the draft dis- 
proportionately affects rural, white, lower- 
income, noncollege youths and physically 
and mentally qualified blacks The Wis- 
consin data, drawn from the eighty draft 
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boards of the state, clearly indicate the 
dimension of the inequity; for example, the 
rate of service experience by registrants in 
low-income areas with few student defer- 
ments, high hardship and dependency cate- 
gories, and a high rate of unfitness is well 
above the state median. Further, the “in- 
come related bias of deferment policies is 
sufficiently great to overcome the counter- 
vailing effects of higher proportions of un- 
fitness in the lower income areas and to 
establish an income pattern of military 
service.” 

The central findings of this case study 
are not necessarily new or surprising, how- 
ever, based on the data analysis, they are 
most authoritative Firstly, variability and 
nonuniformity are salient features of the 
system as it presently operates. Secondly, 
local boards are not “little groups of neigh- 
bors” in any real sense of the term. 
Thirdly, the implementation of the draft 
by means of local boards is not a key to 
general acquiescence in the draft, because 
majorities of the general public disapprove 
of the local board concept This last point 
may be debatable; yet the authors show 
that “barely more than half of the general 
public were aware that local boards admin- 
istered the draft” Of this group more dis- 
approved of the idea than approved of it 
Of those initially unaware that local boards 
conducted the draft, two-thirds disapproved 
of the concept. In this instance the data 
clearly showed that a small proportion of 
the population, those elite and powerful 
in a community, were instrumental in main- 
taining support of the system. 

The authors are much more gentle with 
Selective Service than the reviewer would 
be, as their analysis provides a devastat- 
ing rebuttal to those who desire to maintain 
the system in its present form They con- 
clude that the system has been successful 
in warding off all threatened reform-—not 
because the public favors decentralized gov- 
ernmental activities, nor because Selective 
Service has close ties with the Congress, the 
American Legion, or the National Guard 
They conclude rather that “an intricate 
meshing of deferment policy and organiza- 
tional characteristics has the combined ef- 
fect of offering alternatives to military 
service to the sons of the higher socio- 
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economic strata while conferring the man- 
agement of deferments and inductions upon 
community influentials drawn from the 
same strata.” The most important reason 
for this success i3 “that the most politically 
aware and efficacious members of the so- 
ciety are thus both advantaged and coopted 
by the present system. Small wonder that 
they are then willing to tolerate if not af- 
firmatively support its continuation.” 

Little Groups of Neighbors is a sys- 
tematic empirical study of the Selective 
Service System. The book is thoroughly 
documented and scholarly in approach. Be- 
cause of this approach, the book is some- 
what difficult to read. It is burdened with 
the jargon of social scientists which de- 
tracts from a topic crying out for the 
use of clear-cut, straightforward language. 
Nevertheless, the bcok is a valuable addi- 
tion to the literature in the field 

Harry A. MARMION 
American Council on Education 
Washington, D.C. 


Rozert G. Drxon, Jr. Democratic Rep- 
resentation: Reapportionment in Law and 
Politics. Pp. xvii, 654. New York: 
Oxford University Press, 1968. $12 50 


This solid treatise contains almost every- 
thing that anybody is likely to want to 
know about representation in the United 
States. The author is unusually well 
equipped to write this comprehensive 
study: a professor of law at George Wash- 
ington University, ne holds both a PhD. 
in political science and an LL.B. in law 
From a summary of theories of representa- 
tion, he moves to a complete analysis of 
Baker v. Carr and the cases that followed; 
apparently, he even listened to the oral 
argument on manv of them before the 
Supreme Court. He was able to include 
some discussion of Avery v. Midland 
County (1967) in which the Supreme Court 
upset representaticn systems in an esti- 
mated 80,000 local governments. 

Dr. Dixon is fully aware of the legisla- 
tive behavior of the Supreme Court and, in 
general, approves of judicial law-making, 
but he also makes clear that the Court was 
in the one man-~one vote cases as incom- 
petent in its own way as a legislature may 
be: “Even Chief Justice Warren’s famous 
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line that ‘legislators represent people, not 
trees or acres’ undercuts the [his] thought 
that ‘equal numbers’ guarantees “equal rep- 
resentation.’ The distinctive thing about 
people, in contrast to trees or acres, is that 
people are not fungible Failure to perceive 
this leads to the ‘identity of interest’ fallacy 
which underlies such simple arithmetic 
measures as the electoral percentage 
(Dauer-Kelsay measure), and which is the 
central fallacy of a rigid, simplistic ‘one 
man~-one vote’ theory. Although legisla- 
tors are elected ‘by voters,’ as Chief Justice 
Warren said, they are elected by voters 
who have interests which lead them to or- 
ganize for group political action.” 

The author is always conscious of the 
political effects of the reapportionment 
cases, notably that they will freeze a dis- 
tricting system on the United States, which, 
as he says, “tends to ‘pay off’ only to large 
groups.” It is, perhaps, a trivial criticism 
of a book otherwise excellent to say that 
there might have been more comment upon 
how these cases have halted experimenta- 
tion with new forms of representation in 
state end local governments, the much- 
praised laboratory function of the states. 

In his dissenting opinion in Baker v. 
Carr, the late Justice Felix Frankfurter 
warned his brethren of the political thicket 
into which they were getting. Professor 
Dixon, 1n a series of chapters, shows some 
of the thorns: disagreements on population 
base, on deviation from equality (how 
compuzed?), and on gerrymandering (how 
proved’), to accomplish the same results as 
malapportionment, multimember districts 
with ballot-place requirements, floterial dis- 
tricts, and cumulative, weighted, and lim- 
ited voting. The justices ought to read 
this bcok before they get further entangled. 

DayTon D. McKean 

Professor of Political Science 

University of Colorado 


Puur GLeason The Conservative Re- 
formers: German-American Catholics 
and the Social Order. Pp. x, 272 Notre 
Dame: University of Notre Dame Press, 
1963. $8.95. 

“The book is a case study in the as- 
similation of a Catholic immigrant group,” 
focusing on the role of a leading editor, 
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Frederick P. Kenkel, and his romantic 
medievalism in social thought. 

From 1900 to 1930 Kenkel was the 
dominant figure in the Central Verein. He 
managed to meet adequately the organiza- 
tional needs of that essentially ethnic reli- 
gious society while championing editorially 
some German and Austrian corporative 
conceptions which were highly exotic in the 
mobile society of the United States. In 
the American Catholic controversies of the 
1880’s and 1890’s—Cahenslyism, the school 
question, Americanism, and related issues— 
the Germans had been solidly conservative 
and entered the new century in a mood of 
frustration. The Central Verein achieved a 
constructive response to this crisis, con- 
solidating the state federations of mutual 
benefit societies into a national structure 
and advocating an antiliberal, antisocialist 
program based on that of the German Cen- 
ter and the propaganda bureau at Mün- 
chen-Gladbach. This orientation converged 
sufficiently with the progressivist currents 
to make the Verein the most active Cath- 
olic organization in America in social mat- 
ters and the Central Blatt and Social Jus- 
tice the leading periodical. 

Then came World War IJ and the 
anti-German popular reaction which ac- 
celerated Americanization in language and 
made it ever more difficult to sustain the 
German-American cause. Kenkel’s aliena- 
tion from American society became more 
radical. Opposing the “Bishop’s Program 
of Social Reconstruction,” he adopted 
Vogelsang’s Austrian program of feudal 
socialism. 

The more pragmatic approach of John 
A. Ryan thus inherited practical leadership. 
The Germans did still make some contribu- 
tion to the rural-life movement, however, 
and their connections with the Continental 
liturgical movement opened new beginnings 
which were to bear fruit at about the time 
of Vatican IT. 

Mr. Gleason does not attempt much as- 
sessment of the wider significance of 
Kenkel’s propaganda. No doubt, Kenkel 
was closer to the basic orientation of the 
papal social encyclicals, Rerum Novarum 
and Quadragesimo Anno, than were Ryan 
and the National Catholic Welfare Council 
(NCWC), but, just for that reason, he was 
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less effective in formulating the reconcep- 
tions necessary to make them relevant in 
America. Just by its “irrelevance,” how- 
ever, this Continental corporativism under- 
lines some salient features of the American 
scene, 
J. H. NicHoLs 
Princeton Theological Seminary 


MERRILL JENSEN. The Founding of a Na- 
tion: A History of the American Revolu- 
tion, 1763-1776. Pp. xii, 735. New 
York: Oxford University Press, 1968. 
$13.50. 


The names of the author and the title 
of this substantial volume arouse high ex- 
pectations. For more than thirty years, 
Merrill Jensen has been publishing a series 
of provocative and influential reappraisals 
of the colonial and revolutionary periods 
of American history; through his infectious 
enthusiasm in directing the work of able 
and industrious graduate students, his in- 
fluence has been carried far beyond the 
campus at Madison, Wisconsin. Although 
several histories of the “American Revolu- 
tion” have been published in the past few 
years and a number more are promised as 
the bicentennnial approaches, none is likely 
¢o come from a man better qualified to 
write about this subject. 

Mr. Jensen subscribes to John Adams’s 
view that “the Revolution was [what took 
place] in the minds of the people, and this 
was effected . .. in the course of fifteen 
years before a drop of blood was shed at 
Lexington”—a concept now widely ac- 
cepted by historians. In great detail he 
records some of the things that occurred in 
the thirteen colonies and in the seats of 
power in London from 1763, when the first 
British Empire had just “achieved its great- 
est triumph,” to that day in 1776 when— 
John Adams again—‘the greatest question 
was decided, which ever was debated in 
America, and a greater perhaps, never was 
or will be decided among men.” 

It is, as Mr. Jensen says, “a political his- 
tory, and while political and constitutional 
theories, and religious tensions are a part 
of the story, the emphasis is on the deeds 
of men rather than their motives and their 
rhetoric.” Here, in the accustomed order, 
are accounts of the American response to 
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the Stamp Act, the “Townshend program,” 
and the numerous British policies—affecting 
colonial constitutions, trade, Western lands, 
and the like—cf the 1770’s that led to the 
Continental Congress and Concord 

There ıs an adage in the world of 
printer’s ink that, to succeed, a publisher, 
an editor, or a writer must always keep in 
mind exactly to whom his efforts are ad- 
dressed and exactly what those efforts are 
to do for him. Who is Mr Jensen address- 
ing and to what end? It is clearly not 
the legendary gereral reader or the under- 
graduate. Mr. Jensen is quite right when 
he says that the history of the period is 
“complex,” but he has not succeeded in un- 
tangling its snarled threads to make it com- 
prehensible to those for whom the story is 
new. “This book is necessarily a history of 
thirteen separate colonies,” he writes; but 
he hops back and forth, northward and 
southward, among :hem so that their stories 
remain confused. He says that his book 
offers “an accoun: of [an] extraordinary 
group of men”; but with a few exceptions 
like John and Samuel Adams, the leaders 
remain, in his handling, no more than 
names. He refers to “popular parties” and 
“popular leaders” but fails to give a suff- 
ciently clear idea of what and who they 
were, how they came to power, and how 
they exerted it. 

For the the fellow scholar, Mr. Jensen’s 
book is equally unsatisfying. His footnotes 
are studded with references to the latest 
literature on the subject—and, quite natu- 
rally, many of these are studies made under 
his directron~—bu: unfortunately they are 
given in such a form that those anxious to 
make use of them will have to dig hard to 
follow his leads. Most regrettably, he of- 
fers no theses and few generalizations and 
conclusions to challenge and to stimulate. 
These are contributions which are expected 
of a man of Mr. Jensen’s stature. 

RAYMOND WALTERS, JR 

The New York Times 


SIDNEY WarREN. The Battle for the 
Presidency Pp vi, 426. Philadelphia: 
J. B. Lippincott, 1968. $795. 

For the power-seekers, the office of the 
presidency represents the zenith of political 
force; for the social scientist, the presi- 
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dency is a fascinating locus of study of the 
struggles of men and groups to obtain 
ultimate power. Sidney Warren’s volume 
is another synoptical analysis and descrip- 
tion of major electoral campaigns which 
“Wluminate a number of basic characteris- 
tics of the nation’s political system.” 
Among them are the qualities of leadership, 
the position of the chief executive in the 
consticutional system, the relationship be- 
tween the president and the other branches, 
and their effect upon domestic and foreign 
policies The emphasis, however, is placed 
on the campaigns, the issues and personal- 
ities, and their impact upon national affairs. 

Ten campaigns are selected for their role 
in altering the nature and style of the elec- 
toral process. The first one explored is the 
election of 1800, in which two parties con- 
tested for the first time. Elections such as 
that of 1840, in which the techniques that 
were developed became “a prototype of all 
future presidential contests,” are high- 
lighted. Included also are the rise of the 
Republican party to majority status in 
1896 and the campaigns of the twentieth 
century which brought the Democrats to 
their lordship over the political system 
The author concludes with the election of 
1964, in which Senator Barry Goldwater’s 
ineptness enabled Lyndon Johnson to pre- 
empt the broad middle ground 

It is the author’s contention that with 
the exception of the elections of 1896 and 
1936——elections characterized by programs 
either repudiated or affrmed—most cam- 
paigns are not concerned with mandates 
from the electorate. Rather, “presidential 
campaigns are more likely to obscure and 
distcrt issues than to clarify them and 
candor is frequently a casualty of the elec- 
toral process.” Obviously, crucial to the 
process is the preparation of the president. 
The author concludes that the successful 
president is composed of many intangi- 
bles such as character, conviction, and 
style, all of which “appear to be more basic 
for successful leadership than background, 
training and experience.” 

The book is spritely written and con- 
cisely handled. It is a solid one-volume 
history of significant presidential campaigns 
and their effect upon the political system. 
However, it adds relatively little to the 


Book DEPARTMENT 


scholarship of the field or in its analysis 
of the subject. 
JOSEPH BOSKIN 
Associate Professor of History 
University of Southern California 


DonaLp S. Stronc. Negroes, Ballots, and 
Judges: National Voting Rights Legisla- 
tion in the Federal Courts. Pp. 100. 
University: University of Alabama Press, 
1968. $5.00. 


Negroes, Ballots, and Judges has as its 
focus the Civil Rights Acts of 1957, 1960, 
and 1964 and their reception within the 
Black Belts of the Deep South. It is more 
than a static chronicle of cases and deci- 
sions; the reader experiences a deep sense 
of frustration as repeated instances of cir- 
cumvention are discussed. Professor Strong 
has thus provided another tragic commen- 
tary on white America’s abuse of legitimate 
channels for change, channels which young 
black militants have come to scorn. 

The study begins with a brief history of 
the federal laws which preceded the power- 
ful Voting Rights Act of 1965. Seventy- 
one cases were filed by the Justice Depart- 
ment from 1957 to 1965. Most of the 
litigation was under the 1960 act. But 
there is overwhelming evidence that these 
attempts to guarantee Negro voting rights 
via the judiciary were doomed, given the 
Southern white establishment’s commit- 
ment to segregation. Local stalling tactics, 
legislative gamesmanship, and hostile judges 
were formidable obstacles. Suits challeng- 
ing “discrimination” were delayed for years 
while Justice Department officials tried to 
acquire voting records from local officials. 
Tedious litigation over such technicalities 
postponed consideration of substantive is- 
sues. Once records were obtained, the Jus- 
tice Department had to prove, to the 
court’s satisfaction, that such discrimina- 
tory practices as voter purges, slowdowns 
in black registration, and the use of double 
standards did exist. The problem was 
compounded by the unwillingness of jurists 
to admit voting statistics as evidence. At- 
tempts to prove “intimidation, threats, and 
coercion” were also thwarted by unsym- 
pathetic judges, reluctant to rule that eco- 
nomic pressures, physical intimidation, beat- 
ings, baseless arrests, or misuse of blacks 
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by local law enforcement officers had oc- 
curred in the voting cases brought before 
them. The language of judizial decisions 
and a bit of score-keeping on rulings attests 
to the fact that few jurists let their role as 
federal judge interfere with their role as a 
Southerner. 

It was inevitable, according to Strong, 
that an exasperated Congress would remove 
the responsibility for Negro enfranchise- 
ment from the hands of the courts and give 
it to the Executive Under the 1965 law, 
judges have no role, legislative decrees are 
no longer troublesome, and stete voting re- 
quirements are frozen until the effects of 
discriminatory practices against Negroes 
can be eradicated. Most sign-ficantly, dis- 
crimination can be proved by voter statis- 
tics. The statistical formula adopted to 
define discrimination in a country or state 
gives recognition to what everyone knows, 
namely, that many states and many coun- 
ties in the South have long b2en violating 
the Fifteenth Amendment. i 

While not completely “foclproof,” the 
1965 act has made a difference. Under the 
frst three rulings, Negro registration in- 
creased by only 5.2 percentaze points in 
Alabama, by 2 percentage points in Missis- 
sippi, and by .1 of a percentage point in 
Louisiana. At the end of the first year of 
the 1965 law, 51.5 percent of the Negroes 
in Alabama were registered, an increase of 
32.1 percentage points; Louisiana had 47.2 
percent of their eligible Negroes on the 
rolls, an increase of 15 4 percertage points; 
and Mississippi jumped from 6.4 percent 
registered to 32.9 percent. Eut the long 
delay in providing Negroes with equality 
before the law has been costly, within and 
without the South. It has pushed disil- 
lusioned blacks ever closer to the extreme 
tactics of conflict and change. This little 
book provides another clue concerning the 
reasons for the present confror.tations. 

- * M. ELAINE BURGESS 

Professor of Sociology 

University of North Carolina 

Greensboro 


James L. Sunpquist. Politics and Policy: 
The Eisenhower, Kennedy, cnd Johnson 
Years. Pp. vil, 560. Washington, D.C.: 
Brookings Institution, 1968. $8.75. 
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Now that the focus of American political 
science has begun to shift from an almost 
exclusive emphasis on “systems” and “Dproc- 
esses” that lend themselves readily to quan- 
titative manipulation toward a greater con- 
cern with public issues, it is well to be re- 
minded that a few organizations, such as 
the Brookings Institution, have continu- 
ously given aid and comfort to those who 
still think tha: some understanding of the 
nature of the common good—and the 


means to its limited realization—is an ap- . 


propriate end for tie social sciences. James 
Sundquist’s massive study of the develop- 
ment of domestic public policy from 1953 
through 1966, covering the better part of 
three administraticns, is a fitting testimonial 
to the institution’s continuing support of 
this type of enterprise. 

The first two-thirds of the book consists 
of case studies of the evolution of policy 
in six major areas: full employment, the at- 
tack on poverty, zederal support of public 
education, civil rights, medical care for the 
aged, and the improvement of the outdoor 
environment. ‘The final third of the book 
includes the institutional context within 
which policy is shaped—the party struc- 
ture, public opinion, and congressional- 
executive relations—and suggests ways by 
which these institutions might become more 
responsive to activist political leadership 
backed by a popular willingness to see the 
programs under consideration expanded. 

Mr. Sundquist was directly involved in 
public service during most of the period 
about which he writes, first as an aide to 
the Governor of New York, then as an as- 
sistant to Senator Clark, later as a high- 
level administrator, and intermittently as 
a Democratic party official To the experi- 
ence of participation he adds a formidable 
amount of detailed research and famiharity 
with the pertinen: literature and basic con- 
cepts develoved by le political 
scientists. 

The pattern of emerging issues and the 
political and policy responses to them is 
readily apparent: Eisenhower temporized 
and held incipient governmental activism 
in check; Kennedy began to mobilize popu- 
lar support for extended federal programs 
to meet the issues under review; and John- 
son hammered through a vast legislative 
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program as a direct means of attack on the 
most pressing problems of internal national 
concern, 

Although his detailed descriptions of the 
interplay of events of contemporary history, 
people, and institutions leave little to be 
desired, Mr. Sundquist’s aspirations for a 
smoothly operating, “activist’’-oriented 
political system, which is capable of re- 
sponding immediately to perceived issues, 
sometimes leads him astray in interpreting 
the role of certain political figures and in 
not giving sufficient attention to the limits 
imposed on the ideal operation of institu- 
tions <A host of examples could be cited, 
but one or two will have to suffice. The 
author’s obvious admiration for President 
Kennedy and the Eastern intellectual “‘ac- 
fivist’ bloc in Congress as the prototype 
of responsive leadership makes him more 
optimistic about the imminent dissolution 
of the persisting sectional aspect of politics 
in America than are most other observers 
Similarly, the potential of a realignment of 
the-party system along ideological lines is 
no more persuasive in Mr Sundquist’s 
terms than it has been in those of other 
commentators who have wistfully hoped for 
more order in the party structure than 
American historical and geographical diver- 
sity will easily admit. 

Above all, the author’s predispositions 
manifest themselves in the ways in which 
he underplays President Johnson’s achieve- 
ments. Although admitting a number of 
Johnson “firsts,” Mr. Sundqust suggests 
that, as vice-presidential candidate, John- 
son embraced “those elements in the party’s 
program that he had rejected as its Senate 
leader” (p. 501). The implication through- 
out is that Johnson actively sided with the 
blocs in Congress which sustained Eisen- 
hower’s negativism. This point of view 
not only ignores Johnson’s long-term New 
Deal commitments, but the necessary stra- 
tegies of congressional leadership as well. 
Given the institutional diffusion of political 
power in the United States, much of the 
process of legislation is based on the slow 
accretion of group support and the gradual 
attrition of opposition. ‘Timing becomes a 
critical factor under such conditions; and 
on the matter of legislative timing, Lyndon 
Johnson is a master. It is, therefore, more 
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plausible to argue, in the light of his earlier 
activist proclivities and his subsequent 
achievements, that Johnson sought through- 
out the Eisenhower years to take what he 
could get, while retaining a firm position 
from which to launch an all-out campaign 
when conditions were more propitious. In 
domestic policy, at least, Johnson’s capacity 
to give administrative effect to his program 
may be far more easily brought into ques- 
tion than the persisting intent and direction 
of his legislative policy. 

These and other caveats notwithstanding, 
Mr. Sundquist has produced an impressive, 
timely, and forthright analysis of the inter- 
play of a multiplicity of forces in the effort 
to adapt institutions and programs to the 
emergence of major public issues. 

Wirum C. Havarp 

Professor and Head 

Department of Government 

University of Massachusetts 


Forrest G. Woop. Black Scare: The 
Racist Response ta Emancipation and 
Reconstruction. Pp. ix, 219. Berkeley 
and Los Angeles: University of Califor- 
nia Press, 1968. $6.00, 


The increased emphasis in recent years 
on the historic role of the black American 
has embraced a number of scholarly studies 
on the racial attitudes held by his white 
countrymen. Many of these studies do not 
confine themselves to the Southern locale 
or to such avowedly doctrinaire groups as 
the Klan. Professor Wood has produced 
one of these racial-attitude studies which 
cut across sectional lines—indeed, he as- 
serts that the Westerners of the period he 
discusses might be considered the most 
“complete” of the white supremacists since 
they were not only against Negroes but also 
against Orientals, Indians, and Mexicans. 
Following an introductory sketch on preju- 
dice in earlier nineteenth-century America, 
Wood focuses on the ten-year span from 
the Emancipation Proclamation to the elec- 
tion of 1872. 

Wood’s basic premise is that anti-Negro 
sentiment, although deeply rooted and per- 
vasive in American life, reached its peak in 
the 1860’s. This phenomenon resulted from 
the freeing of the slaves and their enlist- 
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ment in the Union armies along with the 
Northern workingman’s fear of a major in- 
flux of black laborers and the job competi- 
tion they would bring. After the war, racial 
prejudice was fanned by the controversy 
over Negro suffrage, an explosive issue in 
both North and South, although in the 
latter the reactions were naturally far more 
pronounced. Moreover, to many whites, 
irrespective of section, “the specter of so- 
cial equality” was a dread possibility, with 
intermarriage the’ prelude to a nation of 
mongrels 

This work is carefully planned, as well as 
soundly buttressed. Wood does not ignore 
instances in which whites braved their 
prejudices in the interest of justice. And 
he indicates that anti-Negro attitudes varied 
in range from the active racists to those 
who were unconscious of their color 
phobias. Wood might, however, have given 
us a much more systematic analysis of the 
active racist as a prototype, a portrait that 
would have been most useful for compara- 
tive purposes. Í 

Although Wood characterizes most racist 
ideology as “muddled and contradictory,” 
he deems it best to refute it point by point. 
If this gives to some of his pages a polem- 
ical cast, this is a circumstance that might 
not abash an author who dedicates his book 
to the memory of the three civil rights 
workers, who, a century after the period he 
portrays, were killed in Philadelphia, Mis- 
sissippi. 

BENJAMIN QUARLES 

Professor of History 

Morgan State College 

Baltimore 


EUROPEAN GOVERNMENT AND 
HISTORY 


DANIEL R. Brower. The New Jacobins: 
The French Communist Party and the 
Popular Front. “Pp. xiv, 265. Ithaca, 
N Y., Cornell University Press, 1968. 
$7.95. 

Gaullism in France is a transitory phe- 
nomenon; communism is not. Whatever 
may be the fate of the Fifth Republic, one 
thing is certain: the Communist party will 
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remain in place as a massive political force 
set apart from the rest by a deep divide. 
Communism is what French politics is all 
about; it dominates the tactics of electoral 
campaigns and establishes the limits within 
which other’ partiss must maneuver. The 
fact that between 18 and 26 percent of 
the French electorate has persistently ac- 
corded its vates to the Communist party 
ever since the Liberation is the starting 
point for anv serious analysis of French 
politics. E 

The great merit of The New Jacobins is 
the author’s attempt to place the Com- 
munist party in the context of French his- 
torical development. Mr. Brower argues 
that until 1934 the Communist party was a 
sect, not a party. The Popular Front was 
a turning point. Through this alliance with 
the socialists anc the- radicals, the Com- 
munists were able to revive the Jacobin 
myth of popular loyalty to the Republic. 
They presented themselves as the most dy- 
namic of the democratic parties and as 
champions of the little people. “The Popu- 
Jar Front,” concludes Brower, “brought to- 
gether communism and the Third Republic 
and created g new Jacobinism.” Through- 
out his study, the author also comments on 
the link between Communist tactics and 
the foreign policy needs of the Soviet 
Union, which sought strong allies in the 
West after Hitler’s rise to power and 
therefore encouraged co-operation between 
the French Communists and the anti- 
Fascist parties. 

However, Mr. Brower’s argument that 
the French Communist party has become 
less revolutionary because it has appealed 
for mass support is only partially convinc- 
ing. Obviously, millions of people vote 
Communist in France as a means of regis- 
tering a protest within the Republic. But 
at the same time this is a measure of 
alienation from the central values of the 
Republic. Twentieth-century revolutions 
characteristically take place in stages, 
rather than by popular insurrection. Rev- 
olutionary leaders mobilize mass support 
for reformist objectives, but once in power 
they use their control of state for different 
purposes. Even in late 1968, in the midst 
of delicate negotiations for unity with the 
Federation, the Communist party vowed 
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that there would be no freedom for “‘enemiés 
of socialism.” In spite of the Jacobin 
tradi:ion, unity of the Left remains difficult 
to achieve because of a profound sense of 
uneasiness regarding the intentions of the 
Communist party. The commitment to 
communism in France transcends Jacobin- 
ism, it seems to this reviewer, and merges 
into the historic opposition to liberal in- 
stitutions. 
BERNARD E. Brown 
Professor of Political Science 
Brooklyn College of the City 
University of New York 


Bernice A. CARROLL. Design for Total 
War: Arms and Economics in the Third 
Reich. Pp. 311. The Hague: Mouton, 
1968. 42 guilders. 


` Professor Carroll’s monograph, the out- 
growth of her doctoral dissertation, is a 
valuable addition to the existing literature 
on economic mobilization for war during 
Hitler’s Third Reich. It rests on an un- 
usually thorough command of the great 
bulk of captured German records, notably 
those that were housed until recently in 
Alexandria——for which Mrs. Carroll pre- 
pared several of the standard guides. The 
central character in the story is General 
Georg Thomas, that somewhat shadowy fig- 
ure who was the Reichswehr’s chief eco- 
nomic planner from 1934 onward. Thomas’s 
activities are, however, viewed in the 
broader context of German economic mo- 
bilization as a whole; Mrs. Carroll ex- 
amines at length Thomas’s efforts to assert 
milizary control over the economy against 
the resistance of such nvals or superiors 
as Schacht, Goering, Todt, and Speer. Her 
detailed account further emphasizes what 
Franz Neumann once called the ‘“‘shapeless- 
ness” of the Reich’s bureaucratic structure, 
the internal feuds and rivalries that con- 
tradict the popular image of a totalitarian 
system. It also throws new light on the 
functioning of a number of neglected agen- 
cies. notably Goering’s Four-Year Plan. 
Mrs. Carroll devotes some space to the 
examination of certain historical controver- 
sies about the nature of the Nazi economic 
system—particularly about the degree to 
which it can really be called “totalitarian,” 
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and the extent to which it was a “war 
economy” before 1939. She concludes that 
there was a fairly steady trend toward a 
real-war economy from 1934 onward, that 
the threshhold was attained in 1938, and 
that the further transition to a total-war 
economy occurred in 1942. This judgment 
seems sound enough, although perhaps less 
novel than it would have been a decade ago, 
before the publication of the pioneering 
studies of Burton H. Klein and Alan S. 
Milward Mrs Carroll breaks some lances 
with both of these predecessors, but more 
on points of detail than on the broader 
meaning of such details. 

To this reviewer, the least convincing 
aspect of the study is Mrs Carroll’s at- 
tempt—mainly in the initial chapter—to 
provide a kind of theoretical framework. 
She seems to argue that the idea of total 
war, as it emerged in the works of several 
obscure pamphleteers—mainly during the 
Great War—~should be regarded as a classic 
example of the self-fulfilling prophecy, 
since men convinced themselves that wars 
henceforth must always involve total mo- 
bilization of resources, and therefore acted 
on the basis of that belief This theme is 
picked up again in the conclusion, where 
the author suggests that the German na- 
tion’s remarkable war effort during World 
War II may have rested on “self-persua- 
sion’—-on a generalized popular belief that 
modern war must be total war, and that 
the totalitarian appearance of the regime 
was in fact the reality. It seems to me 
that this part of Mrs Carroll’s argument 
confuses more than it clarifies. Surely 
there are more obvious explanations, both 
for the twentieth century’s stress on all- 
out industrial mobilization for war and 
for the Germans’ ability to rise above the 
administrative confusion of their regime 

Once she arrives at the heart of her sub- 
ject, however, Mrs. Carroll becomes an 
admirable guide to the complex infighting 
that characterized the Nazi system. If 
she never quite manages to bring Thomas 
to life, she does not succumb to the easy 
temptation to make him a neglected and 
misunderstood genius, frustrated by short- 
sighted rivals. Speer is not seen in the 
same light as in previous studies, and Mrs 
Carroll even suspects that the system may 
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have remained as chaotic under Speer as 
it had been before 
GORDON WRIGHT ' 
Cultural Attaché 
American Embassy 
Paris 


Rosert O Corts. King Leopold, Eng- 
land, and the Upper Nile, 1899-1909. 
Pp. xvii, 346. New Haven, Conn.: Yale 
University Press, 1968. $8.75. 

The Nile is the key to Egypt, which is 
the key to India, which is the keystone of 
the Empire. Therefore, all of the Nile’s 
basin must be British: hence, the struggle 
for possession of the Upper Nile. Profes- 
sor Collins picks up the thread of this 
narrative after Fashoda, His study is a 
sequel to his own The Southern Sudan, 
1883-1898, and, even more, a continuation 
of G. N. Sanderson’s monumental England, 
Europe, and the Upper Nile, 1882-1899. 

France had now bowed out, and Britain 
had the Nile, or so one thought. But Leo- 
pold IT had not given up yet He had 
wanted a place on the Upper Nile ever 
since 1887 at least. His early actions had 
led to the Anglo-Congolese agreement of 
May 1894 by which the West Bank of the 
Nile from Fashoda to Lake Albert was 
leased to him and the whole of the Bahr 
al-Ghazal was leased to him and his suc- 
cessors But in August 1894 Leopold had 
capitulated to the French in Ubangi Chari, 
and it looked as if he had lost the case 
altogether Yet by 1900 he was challenging 
London Legally, he claimed that the 
agreement of 1894 was still valid So it 
was, and negotiations took place from 1900 
to 1903 Lansdowne was ready to give up 
the Southern Bahr al-Ghazal, but without 
granting access to a port on the Nile or to 
any of its navigable tributaries. And the 
king wanted just that Negotiations broke 
down as a result of the success of the 
Congo Reformers in 1903, and Leopold II 
reverted to one of his tactics occupation 
of the disputed terrain. Moves and coun- 
termoves finally led, after a blockade by 
the British of Congo imports by the Nile 
route, to a resumption of negotiations in 
1905 A trivial incident showed the funda- 
mental weakness of Congo’s position, and 
the dispute ended in 1906 with the complete 
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capitulation of Leopold If. The king re- 
tained only a dubious railway concession 
from the Congo to the Nile, and even that 
evaporated before long. After the- king 
died in 1909, tte Lado Enclave was re- 
turned to Sudan in 1910. The Upper Nile 
remained comple-ely British after all. 

The genera! cutline of this episode in 
diplomacy was known before, but Collins 
is the first to tell the story in detail- And 
his storytelling is lively enough. Some- 
times a detail is wrong or can be disputed, 
for example, the author’s seeming assertion 
that missionary reports about conditions in 
Kasai were inflated -(p 162). -(The re- 
viewer is certain that they were clearly not 
inflated.) But by and large there is little 
with which to quarrel. The most serious 
item would be the omission of a map show- 
ing the situation on the ground during the 
military operations in the disputed area. 

We understand why Britain wanted the 
Nile, but why did Leopold want it? After 
all, this book ceals with his challenge to 
the British. Collins says that the king was 
a megalomaniac (pp. 114, 172-173, 260). 
But then he is also seen as extremely astute, 
calculating, and intelligent (cf. p. 260) 
when his actions seem reasonable to Pro- 
fessor Collins. It is only when they seem 
unreasonable cr are unsuccessful that 
megalomania is at work. Clearly this ex- 
planation will mot do. 

The author grants (p. 324) that the 
literature about Leopold II is unsatisfac- 
tory even if it îs voluminous, Yet we will 
only know why Leopold wanted the Nile 
when we ‘understand him. Only a full- 
length biograpky, a psychological study of 
his personality will provide the answers. 
And clearly it will be a formidable task 
because of the intricacies of this personal- 
‘ity and the exceptional intelligence of this 
monarch. In the meantime, this mono- 


graph remains a record of the diplomatic 


action in the years 1899-1909. 
J. VANSINA 
Professor of History and Anthropology 
University cf Wisconsin 


Ropert Conquest The Great Terror: 
Stalin's Purze of the Thirties. Pp. xiv, 
633. New York: The Macmillan Com- 
pany, 1968. $8.95, 
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On December 1, 1934, Sergei Kirov, First 
Secretary of the Communist party organiza- 
tion in Leningrad, was shot and killed by 
a young Communist fanatic, Leonid Niko- 
layev. The background of the Kirov as- 
sassination has Jong been shrouded in mys- 
tery Officially, the act was viewed as part 
of a vast conspiracy led by disgraced mem- 
bers of the party leadership Yet through- 
out the Stalin period, perceptive observers 
in the West hypothesized that Stalin him- 
self had masterminded the crime, a view 
which has found support in defector ac- 
counts and in revelations made in the 
Soviet Union during the Khrushchev period. 
While details of the Kirov assassination are 
yet to be fully unraveled, there is no doubt 
whatever that Stalin alone gained from the 
crime. Kirov's death eliminated a major 
obstacle to the consolidation of Stalin’s per- 
sonal dictatorship. More importantly, it 
previded the justification for the most ruth- 
less and devastating mass purge in modern 
history—a cataclysmic convulsion which, to 
judge by Professor Conquest’s account, was 
conceived, initiated, and directed at every 
point by Stalin and which wrought a polit- 
ical transformation perhaps as fateful for 
Russian society and the world as that which 
occurred in 1917. l 

In The Great Terror Robert Conquest re- 
examines the background, mechanics, and 
development of “the Great Purge” in the 
light of relevant information made available 
since Stalin’s death The book’s appear- 
ance, at a time when the flow of information 
on and public discussion of the purge pe- 
riod in the Soviet Union have come to an 
abrupt halt, seems particularly appropriate. 
In the freer days of the Khrushchev era, 
educated Russians attempted for the first 
time to come to grips with fundamental 


` questions relating to the worst years of the 


terror. In the spring of 1964, this reviewer 
was present at a discussion focusing on the 
1930’s, held at the Institute of History of 


the Soviet Academy of Sciences in Moscow. 


Mr. Conquest centers his attention on the 
critical issues which were sometimes ob- 
liquely but often quite directly alluded to 
at this meeting: the nature of opposition 
to Stalin in the early 1930’s, Stalin’s role 
in the purges, the nature and purposes of 
the major show-trials and proceedings 
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against the military, the behavior of polit- 
ical leaders and the Soviet people during 
the terror, the scope of the labor-camp 
system and casualty figures generally, and 
the effects of Stalin’s policies on Russian so- 
ciety and the Soviet political system. In- 
deed, nowhere would his thoughtful study 
arouse greater interest than among Soviet 
intellectuals today. 

Few of the findings in The Great Terror 
are new. Professor Conquest rejects the 
view, popularized by the late Isaac Deut- 
scher, that Stalin’s policies were essentially 
rational, logical responses to Russia’s needs, 
and he convincingly depicts the terror as 
a consequence of Stalin’s personal insecur- 
ity and demonic appetite for total, unre- 
stricted power. Bearing this in mind, it 
is understandable that fundamental Soviet 
economic and social problems are given 
only passing attention; however, this re- 
viewer misses a more detailed psychological 
examination of Stalin the man. In tracing 
the development of the purges, Professor 
Conquest delves deeply into the background 
and meticulously analyzes the proceedings 
of the three major show-trials produced 
and managed by Stalin. However, perhaps 
the most valuable segments of his work 
deal with the impact of the terror on Rus- 
sian society Drawing on memoirs, pub- 
lished documents, the testimony of de- 
fectors, earlier historical investigations, and 
particularly literary works published in the 
era of Khrushchev, Professor Conquest 
conveys something of the umreality, per- 
sonal isolation, and overpowering atmos- 
phere of that fearful time. 

In short, The Great Terror is a sig- 
nificant study To be sure, there is much 
about the early Stalinist period that we still 
do not know, and no doubt careful readers 
will spot minor errors in Professor Con- 
quest’s account—the Bolshevik Raskol- 
nikov’s first name was Fedor, not Mikhail, 
and he did not die of a nervous disorder 
but either jumped or was pushed from a 
Paris window. Given the well-known 
source limitations, it is also quite likely 
that as fresh information becomes available, 
industrious historians will discover more 
serious flaws Still, Professor Conquest has 
provided a carefully researched, by and 
large engrossingly written, and intelec- 
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tually stimulating analysis, the fullest yet 
published, of one of the most confused and 
important periods in Russia’s past. His 
book will be of interest to all serious stu- 
dents of Soviet history and politics, as 
well as to all those seeking a better under- 
standing of the fundamental political and 
social problems of our age. 


ALEXANDER RABINOWITCH 
Assistant Professor of History 
Indiana University 


ARTHUR HERTZBERG The French Enlight- 
enment and the Jews. Pp. viii, 420 
New York: Columbia University Press: 
and Philadelphia: Jewish Publication So- 
ciety of America, 1968. $12 50. 


Whoever reads this title will be attracted 
not only by the historical, antiquarian as- 
pects of the book, but by the expected con- 
frontation of two most powerful spiritual 
movements Those with antiquarian inter- 
ests will be drawn to the first part of this 
book, which covers local history, detailed 
descriptions of local problems, the influence 
of local powers, the king’s intendant, the 
parliament, the local nobles, the representa- 
tives of local merchants and craftsmen out- 
side Jewry, and, last but not least, the 
artagonisms between the Portuguese Jews, 
with big merchants and sea traders among 
them, and those late-comers from the east- 
ern part of France, particularly those from 
Metz, with their prevalent interest in pre- 
serving the Talmud and traditional Jewry 
This material is*well documented; however, 
it was not prepared for those in the fields 
of economics, sociology, and politics. 

In the second part, in chapter 8, “Church- 
men and the Jews,” the author traces 
chronologically and systematically what had 
attracted the reviewer from the start. The 
author expounds his thesis in the last part 
on “The Men of the Enlightenment.” 
Here we read about the unwillingness of 
the French to accept the recurrence of the 
persecution of the marranos in Portugal 

The main figures in these chapters are 
Isaac de Pinto, a Sephardic libertine, and 
Voltaire. Pinto’s main work, Apologie des 
Juifs, 1762—and many other important 
publications by him—argued that Voltaire’s 
charges did not apply to the Sephardim 
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who had adopted French culture and man- 
ners. ‘This arzument, reminiscent of the 
Western Jews throwing the Eastern Jews 
to the wolves, was at that time as un- 
fortunate as _it has been in the nineteenth- 
century in Germany, France, and elsewhere. 

Voltaire’s anti-Semitism was to a certain 
degree connected with the fact that he lost 
his money through Jews, but it was more 
deeply rooted in his belief that Judaism 
was the mother of “l’infame,” that is, the 
Christian church, with all its glaring abuses 
of human beings. 

Says Hertzberg, “Voltaire, Diderot, and 
d’Holbach can be imagined as having been 
engaged in freeing themselves, in their own 
lives, of Christianity and its last negative 
effect on them, anti-Semitism, as part of 
their battle to breed all such notions out 
of European culture as a whole.” Hertz- 
berg’s explanation remains, in the opinion 
of this reviewer, patlosophically unsatisfac- 
tory, although psychologically fully under- 
standable. These zacts may raise the ques- 
tion whether anti-Semitism generally is not 
a psychological, propagandistic, irrational 
phenomenon more than anything else. Re- 
garding the confrontation of these two most 
powerful spiritual movements, Judaism and 
the Enlightenmen:, Hertzberg has missed 
the point. 

W. G. ELIASBERG 

New York City 


DerrcH OrLow. The Nasis in the Bal- 
kans: A Case Siudy of Totalitarian Poli- 
tics. Pp. viii, 235. Pittsburgh: Univer- 
sity of Pittsburgh Press, 1968 $7.50. 
Books like this one remind us that titles 

are not necessarily good guides to contents. 

What the author has researched in the 170- 

odd pages of this doctoral dissertation——the 

rest is made up cf a “Conclusion,” an ap- 
pendix, a bibliography, and an index—is 
not Nazi politics in the Balkans but Nazi 
plans involving countries and regions in an 
area which he alternately and loosely calls 
the Balkans and southeast Europe and in 
which he even includes Czechoslovakia: In 
his search for such plans or guidelines, he 
has run into a “vacuum” and “silence” in 
the policy-making center held by Hitler and 
his closest associates and has had, there- 
fore, to descend to lower echelons. On the 
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lower levels of thinking and deciding, he 
has focused on the wartime Association 
for Southeast Europe—Siidosteuropa-Gesell- 
schaft (SOEG) in Vienna, not to be con- 
fused with the present academic society 
under the same name in Munich—which 
was formed in early 1940 as an offshoot of 
Walther Funk’s Ministry of Economics 
with the facade of a private club (Verein) 
of businessmen, academic people, and offi- 
cials. Funk, a “timid, careful, pathetically 
anxious” man, was not in the inner Nazi 
circle: the SOEG itself, located in a city 
of “no political importance,” was removed 
from the seat of power and planning, ap- 
parencly never came to Hitler’s attention, 
and was rated by its Nazi president, Baldur 
von Schirach, as being as important as the 
German Bibliophile Society. Orlow’s case 
study of totalitarian politics is thus in the 
outer nebulae of the Nazi galaxy. 

The SOEG, Orlow has found, was a loose 
and freewheeling body with a central staff 
of ‘five employees and with no detailed 
functions or administrative procedures. It 
sought to move into the fields of cultural 
and economic activities relating to southeast 
Europe by means of symbiotic relation- 
ships. such as that with the respected 
Deutsche Akademie in Munich for promo- 
tion of the study of the German language 
in the area, ard offshoots like the South- 
east Seminar, the Southeast Co-operative 
Institute, the Committee for Cultural Pol- 
icy, and the Corn Committee It hoped to 
become the co-ordinator of both govern- 
mental and private German activities con- 
cerning southeast Europe, but the German 
Foreign Ministry for one stood in its way, 
and its position in the “administrative 
chaos” of the Third Reich was rather 
precarious. 

As to the German plans, Orlow’s study 
should help to dispel any lingering notions 
that a master plan or a corpus of guidelines 
governed the actions of the Nazis in World 
War IT. Within an atmosphere of certain 
grandiose ideas of German destiny and 
racial superiority, Hitler made plans ac- 
cording to the circumstances at hand, and 
usually under the compulsion of the cir- 
cumstances at hand. A case in point, in 
fact, is the German involvement in the Bal- 
kans, more particularly the military opera- 
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tion south of the Danube, which came in 
the second half of 1940 as a result of Soviet 
and Italian actions and for which no prior 
German plans existed. The absence of 
basic guidelines from the center left organ- 
izations like the SOEG free to indulge in 
the making of some amorphous and in- 
choate plans, fully explored by Orlow, 
which may or may not have become policy 
after the end of the war. 
MARIN PUNDEFF 

Professor of History 

San Fernando Valley State College 

Northridge 

California 


PERTTI PESONEN. An Election in Finland: 
Party Activities and Voter Reaction. Pp. 
xix, 416. New Haven, Conn: Yale Uni- 
versity Press, 1968. $12.50. 


Finland’s political life today is one solidly 
based on democratic principles. These 
have developed and flourished. despite the 


turbulence of its history. Finland’s cultural — 


orientation is entirely Western in character. 

In its half-century as an independent 
state, Finland, except in a moment of ex- 
treme peril, has safeguarded the secret bal- 


lot and universal adult suffrage as the - 


foundation of its political system. Even 
the excesses of the civil war in which in- 
dependence was born or the serious diffi- 
culties in the 1920’s and 1930’s, which in- 
cluded the suppression of the Communist 
party and an almost successful Fascist coup 
d'état, failed to adulterate the basic right 
to vote. Indeed, even while a semiauton- 
omous appendage to Imperial Russia, Fin- 
land was one of the first countries in the 
world to permit female suffrage. 

Elections in Finland tend to stimulate 
more active participation than is the case, 
for example, in the United States. Not 
only the national and local elections, but 
even the elections to the councils of the 
large co-operative enterprises are followed 
with keen interest. An active and ‘engaged 
Finnish electroate is then a fertile field for 
the survey of voter opinion and reaction 
undertaken by Dr. Pesonen. For his study 
of electoral behavior through interviews in 
depth, he has used a mixed urban-rural 
sample of some five hundred persons in 
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Finland’s second largest city, Tampere, and 
one hundred persons in a not too distant 
farming community both before and after 
the 1958 parliamentary electicns and again 
after the 1962 elections. His findings in- 
dicate that the Finnish voter <ends to vote 
for party rather than for am individual; 
that party propaganda tends to affect most 
of those already strongly id2ntified with 
a party; that voting habits, offen passed on 
from the earlier generation, t2nd to over- 
come pre-election intentions; that new 
voters were those least susceptible to or 
interested in political information; and that 
mass media communication seemed to ac- 
tivate voters but personal discussion was 
more effective in changing a choice of 
party. His study also reveals little change 
in either the rationale of the voters sam- 
pled or their actual vote between 1958 and 
1962, with domestic political issues all but 
alone among the factors considered by 
those queried. This is all the more in- 
teresting because the 1962 elections were 
carried out in the wake of an acute: crisis 
in Finland’s relations with the neighboring 
Soviet Union. 
THEODOEE SELLIN 

Foreign Service Officer 

American Embassy 

Helsinki, 1959-1964 


PAUL Sour. Communism and the Yugo- 
Slav National Question. Pp. 308. New 
York: Columbia- University Press, 1968. 
$9.50. 


Balkan peoples -are at the mercy of 
fashion. No one cared about any of them 
for centuries; then Lord Byrcn went off 
to help the Greeks: fight the Turks, and 
suddenly philhellenes appeared everywhere. 
A half-century later, it was the Bulgarians, 
victims of assorted horrors, who caught the 
passing fancy of Gladstone ard the rest 
of the Western world. The Romanians had 
a certain standing after the First World 
War, the result both of their oil and of the 
peccadilloes of highly placed persons. Since 
1948, it has been the turn of the Yugoslavs. 

Mr. Shoup’s book an the national ques- 
tion is one of the better studies of postwar 
Yugoslavia. The first two chepters deal 
with the historical background 1919-1945, 
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concentrating upon the attitude of the 
Communist party of Yugoslavia (CPY), 
and of the Partisans, toward the national! 
question. ‘The issue is confused at one 
point, when the author maintains that ‘Pro- 
Yugoslav sentiment in the Party ... was 
a product of the Communist way of think- 
ing,’ but this meaningless formula is dis- 
carded, and Mr. Shoup goes on to note that, 
during the war, “the party evolved a bril- 
liantly suecessful national policy.” As this 
latter statement indicates, one of the 
strongest and most remarkable points of 
this book is its eminently fair evaluation of 
the CPY. The author has armed himself in 
advance against any charge that he is too 
fair by his thorougn, meticulous scholarship. 
He correctly identifies “Titoism” as “more 
authoritarian than totalitarian” (although 
he never quite explains what “Titoism” is), 
and he finds that, on balance, Tito and his 
men have done the best possible job of try- 
ing to unite an incredibly discrete country. 

Real unity as so far eluded Yugoslavia, 
but then the same is true of (to take only 
two examples) Canada and Ireland: a coun- 
try is both the product and the victim of 
its history The Macedonian question can- 
not possibly be solved, so the Yugoslav 
habit of denying its existence has some- 
thing to recommend it. The allocation of 
resources and the distribution of favors will 
invariably please the few and outrage the 
many, as the history of American shipyards, 
military bases, and space centers proves. 
In the case of Yugoslavia, where there are 
not enough favors to go around, and where 
the various natianal groups are not sym- 
pathetic to each cther in the first place, the 
problems are triply complicated. A cer- 
tain amount of arbitrary decision-making is 
not only inevitable but desirable; unde- 
sirable, but equally inevitable, is the fact 
that some of the decisions will be the 
wrong ones, f 

The most vulnerable part of Mr. Shoup’s 
analysis is his equation of “orthodox Marx- 
ism-Leninism’—and, even less defensibly, 
“orthodox Marxism”-—-with Stalinism. This 
approach has been discredited and is not 
pursued today bzyond the confines of the 
Hoover Institution Fortunately, it is less 
central to Mr Shoup’s argument than the 
misleading title—the word Communism is 
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superfluous—of the book would indicate. 
This study deserves a careful reading by 
those who wish an informed, dispassionate | 
analysis of the most crucial issue in post- 
war Yugoslavia. 
. Wooprorp D. MCCLELLAN 
Associate Professor of History 
University of Virginia 


Rarrn V. Turner. The King and His 
Courts: The Role of John and Henry II 
in the Admunsstration of Justice, 1199- 
1240. Pp. xiv, 310. Ithaca, N.Y.: Cor- 
nell University Press, 1968 $9.75. 


Not least of the problems surrounding 
the Magna Carta is whether the Charter 
made ‘any practical difference at the time. 
Professor ‘Turner has thought to examine 
the question in the light of the law court 
records, as it seems reasonable to suppose 
that a tyrant would naturally interfere with 
the ordinary course of justice. If King 
John did and Henry III did not so inter- 
fere, an inference might be drawn Actu- 
ally, the task has proven very difficult. 
The records, though plentiful, are reticent, 
not to say deceptive, and even such com- 
parison as is possible between John and his 
successor can be made only by allowing for 
a hiatus during Henry’s minority. 

A very stern sense of logic and a keen 
appraciation of the limitations inherent in 
the material are absolutely necessary for 
a successful completion of the work Any- 
one who understands the significance of 
legal fictions in the history of the common 
law will be extremely wary of taking entries 
in thé rolls at face value. Occasionally, the ` 
author shows some realization of this diffi- 
culty For example, he recognizes that 
royal writs were often merely matters of 
routine, “sold by chancery clerks without 
the king’s knowledge” (p. 74; see also pp. 
85-86, 94, 98, 233). But in general he 
does not exhibit as much caution as one 
might expect. 

‘The author undertakes to demonstrate 
thet the king reserved cases for hearing 
corem rege instead of before the itinerant 
justices or at the king’s bench, protected 
friends or others from prosecutions, pro- 
moted the hearings of cases, participated in 
legal decisions, accepted “oblations” in re- 
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turn for his favor, and, in short, acted as 
an influential personal factor in the ad- 
ministration of justice. This means that 
the law operated as something a bit differ- 
ent from an autonomous self-regulating 
machine. John intervened not infrequently, 
Henry III somewhat less—so runs the 
argument, 

Undoubtedly, John did interfere. So did 
his predecessors and successors. We are 
not astonished to read that “John seems to 
have been guided by self-interest in his 
supervision of the courts,” but, on the 
whole, the machinery of legal justice oper- 
ated normally. The contrast between John 
and Henry II, moreover, comes to very 
little. In his final chapter, the author, after 
his tendentious presentation in the body of 
the book, redresses the balance somewhat 
and recognizes that, as far as the machinery 
of justice went, both kings had to “respect 
custom and Jaw.” 

CHESTER H. KIRBY 

Professor Emeritus of History 

Brown University 


AFRICA AND ASIA 


RALPH A AUSTEN. Northwest Tanzania 
under German and British Rule: Colonial 
Policy and Tribal Politics, 1889-1939. 
Pp. x, 307. New Haven, Conn: Yale 
University Press, 1968. $8.75. 


Northwest Tansania under German and 
British Rule is an intensive, extensively 
documented study of the effects of colonial 
policies on the Haya and Sukuma peoples. 
The author succeeds_in showing specifically 
that a gradual accommodation developed 
between African governing elite and colonial 
administrators, particularly under British 
indirect rule, and generally that this colonial 
experience is the “key” to the modern de- 
velopment of these peoples. Austen clearly 
demonstrates how the Germans first used 
the precolonial sociopolitical system, headed 
by chiefs who were essentially compliant, 
indulgent and overlord-emulating, to exact 
taxes and to coerce the peasants to cul- 
tivate cash crops ‘Then the British gov- 
ernor, Donald Cameron, even formed sep- 
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arate treasuries for the use of chiefs whom 
he sought to develop as political landed 
gentry. There were constant administra- 
tive problems, such as blending the views 
of interior and coastal officials who, with 
few exceptions, rapidly chenged positions. 
They had to learn to deal with non-African 
commercial interests, as well as to under- 
stand the nature of indigenous society— 
which often required the aid of professional 
British anthropologists. .Other themes re- 
flected are the missionaries’ educational in- 
fluence and their opposition to traditional 
controls on and exactions 7rom the peas- 
antry; economic incentives which led to 
independent African prodrcers; and of- 
ficial bureaucratization which particularly 
contributed towards alienating the tradi- 
tional leaders from their subjects This 
was evidenced by peasant unrest, nativist- 
traditionalist movements, ard more mod- 
ern-oriented associations. 

In the introduction, Austen sets an in- 
terpretive tone by supporting the Robinson 
and Gallagher thesis which dismisses eco- 
nomic motivation as the primary deter- 
minant in colonial intervention and subse- 
auent policy However, bis work amply 
demonstrates the economic motivation of 
colonial policy, through commercial com- 
pany monopolization and prosperous planter 
exploitation of detribalized labor British 
administrators used physical force to coerce 
Bukoba Haya chiefs and peasants to pro- 
duce coffee, and even Cameron wanted in- 
creased European landholdings upon which 
to use African laborers. Surely the diplo- 
matists and the officials must have had eco- 
nomic feasibility in mind ‘he author re- 
fers either to the unavailability or to the 
incompleteness and distortions of some 
original African sources ‘This prevents his 
probing into the indigenous socioeconomic 
divisions and into the atttudes of the 
peasant masses to both thei: colonial and 
their indigenous overlords. However, his 
able critical bibliography includes the loca- 
tion for many of his orizinal colonial 
sources. Despite a few weaknesses, such as 
the inordinate dwelling on German “‘re- 
forms” and the statement “they (Haya) 
are less offended by authorifarianism than 
other peoples” (p. 127) because they 
seemed respectful and friendly toward a 
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Britisk administrator who beat them, this 
is a welcome and thorough study. 
GzoRGE MOUTAFAKIS 
Assistant Professor of History 
Lehman College 
City University of New York 


DERK Boppe and CLARENCE Morris. Law 
in Imperial China: Exemplified by 190 
Ch’ing Dynasty Cases. Translated from 
the Hsing-an hAut-lan. Pp. xiii, 615. 
Cambridge, Mass.: Harvard University 
Press, 1967. $17.59. 


The negotiations and final agreement 


which-led, during December 1968, to the | 


release of the crew of the US.S Pueblo 
by Necrth Korea illuscrate the concrete im- 
portarce of the comparative study of di- 
verse legal systems. Political circum- 
stances colored the Pueblo affair, but the 
legal perspectives in which one side ac- 
ceptec a document that its opponent had 
declared to be fraudulent (Korea) and the 
other side justified its signature by refer- 
ence to its moral purpose in doing so (the 
Unite] States) were essential elements in 
this contemporary case of East-West cul- 
tural nisappreheasion. 

Bodde and Morris have made an out- 
standing contribution to the study of East 
Asian legal systems. The opening chapter 
by Derk Bodde, ‘‘Basic Concepts of Chinese 
Law,’ can stand ag one of the clearest 
presentations of the essence—-and problems 
—of Chinese political and legal philosophy 
to be found in the literature, and this chap- 
‘ter stould be useful as assigned reading for 
university students seeking an introduction 
to Cainese society. Beginning with the 
propcsition that “the written law of pre- 
modern China was overwhelmingly penal 
in emphasis,” Bodde goes on to show how 
written law cohered with other social in- 
stitutions in performing the social-control 


function, and he and Morris illuminate - 


Chinese law fairly and in detail without 
ever forgetting that “Chinese traditional 
sociezy . . . was by no means a legally 
oriented society despite the fact that it 


produced a large and intellectually impres-. 


sive body of cadified law” (pp 3-4). 


Tte book is divided roughly in two, be- — 


tween, on the cne hand, analytical studies 
of legal philosophy, codified law, types of 
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punishments and their rationale, the judi- 
clary, and the sociology of crime in Ch’ing 
China, and, on the other hand, expert trans- 
lations of 190 cases from the Hsing-an hui- 
lan (“Ccnspectus of Penal Cases”), a com- 
pilation of more than 7,600 cases drawn 
from the period 1736-1885. One of the 
strengths of this collection of cases is that- 
the majority of them occurred during the 
first three decades’ of the nineteenth cen- 
tury—that is, just prior to the onset of 
military pressure by the Western nations 
against the Chinese old order We can gain 
a new and oddly gratifying insight ‘into the 
life of the last period of Chinese China 
from the fact that the crime which most 
frequenily came before the Board of Pun- 
ishments in Peking was that of a husband 
having killed his wife’s paramour! 

Like many other time-tested legal sys- 
tems around the world, Chinese law was 
not internally consistent, but rather was a 
tension-beset synthesis of two different phi- 
losophies of social control. “Tt is the vary- 
ing symbiosis,” write Bodde and Morris, “of 
Legalist and Confucian thinking at different 
points cf the legal system that provides a 
prime focus for studying the system” (p. 
100). The Confucians held to what we 
would today call a value theory of soctal 
integration, whereas the Legalists conceived 
of society as held together by coercion. 
Although it was Legalists who created the 
Chinese Empire, it was Confucians who 
ruled it, at the same time incorporating, - 
grudgingly, major elements of the Legalist 
theory of authority into their own, as nec- 
essary evils. Bodde and Morris explain the 
resulting amalgam, and its consequences, 
with sophistication and thoroughness. 
This book, and Robert Lingat’s Les 
sources du droit dans le système tradition- 
nel Inde (The Hague, 1967), comprise 
possibly the best introduction, in any lan- 
guage, to the legal systems of the two main 
Asian civilizations. 

CHALMERS JOHNSON 

Professor of Political Science 

University of California 

Berkeley 


KENNETH S. CARLSTON. Social Theory 
and African Tribal Organization: The 
Development of Socto-Legal Theory. Pp. 
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THE CONGO AT INDEPENDENCE 


By IAN SCOTT. Sir Ian Scott was British Consul-General and Ambassador in Leopold- 
ville from February 1960 until July 1961 during the stormy Belgian Congo imdependence 
movement. In this personal memoir he gives his impressions of Lumumba Kasavubu, 
Mobutu, and other Congolese leaders, d principal Belgian and U. N officials involved, 
as well as giving a reliable account of the events ın the Congo at that time He also 
makes recommendations for more effective UNO preparations for its peace-<eeping role 
in the future. 6 plates. $4.95 


The Young Turks 


THE COMMITTEE OF UNION AND PROGRESS 
IN TURKISH POLITICS, 1908-1914 


By FEROZ AHMAD, Untoersity of Massachusetts. In the first book on the Young Turk 
revolution based on an extensive use of Turkish and Western sources, Mr. Ahmed examines 
in detail the outbreak of the revolution in July, 1908, and the events that followed it 
until Turkey’s entry into World War I. The author has focused his study around the 
ous of Union and Progress, the political organization which carried ue the 
revolution. 


Modern China’s Search for a 


Political Form 


Edited by JACK GRAY, University of Glasgow. This volume is the product of a 1965—66 
symposium that examined the historical antecedents of the Communist revolution in 

hina. It brings into closer relationship the research tn progress on a numter of sup- 
porting subjects, thus providing for each separate line of research the broad a bee 
which, until now, has not existed in a published work The contrbutors are: Jerome 
Ch’en, Mark Elvin, Martin Bernal, Jean Chesneaux, John Gittings, Sybilis van der 
Sprenkel, James MacDonald, and George Moseley. (Royal Institute of In*ernattonal 
Affairs.) $10 50 


Contemporary China, 1962-1964 


VOLUME VI 


Edited by E. STUART KIRBY, University of Aston, The period covered in ths volume 
had many marked developments, partucularly the economic improvements of 1962, that 
were strongly sustained and widened ın the following years, In these years, the ideo- 
logical differences between the Chinese and Russian Communist partes developed into 
more direct forms of confrontation. This volume consists of documentary material 
dealing with specific current problems present in China during this rapidly changing era. 

ae Paper, $6 00 
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Social Change in a Hostile Environment 
The Crusaders’ Kingdom of Jerusalem 


AHARON BEN-AMI 


Through a comprehensive case study of the twelfth-century Crusaders’ 
Kingdom of Jerusalem, the author shows how a changing international sys- 
tem encourages or retards the development cf social structures, thereby 
relating the Crusaders’ experience to contemporary affairs. Princeton Studies 
on the Near East. $7.50 


Ghana’s Foreign Policy, 1957-1966 
Diplomacy, Ideology, and the Nkrumah Period 
W. SCOTT THOMPSON 


This is a systematic and thorough analysis əf a small, determined, and 
comparatively wealthy “new” state’s attempt to enlarge its influence and to 
augment its power. Ghana’s primary aim to unite Africa is considered. The 
inquiry also covers Ghana’s relations with the great powers, specifically its 
developing ties with Moscow and Peking, and, more theoretically, the limits 
of the infuence of a small state on the actions of the great powers. $13.75 


The Professional Diplomat 


JOHN ENSOR HARR 


This book offers an up-to-date portrait of the new professional diplomat and 
an analysis ot the Foreign Service Corps as it is today. It descmbes the use 
of new management and computer techniques, the vastly expanded personnel 
requirem2nts, the position of the Corps as foreign relations adviser to the 
President, and its relations with other areas sf the State Department. The 
author concludes with pragmatic proposals for future reform. $11.50 
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462. Urbana: University of Ilinois 
Press, 1968. $10.00. 


The major part of this book (pp. 95- 
378) is an ethnographic survey of thirteen 
African tribes, based on the standard ac- 
counts, such as Evans-Pritchard on the 
Nuer, Huntingford on the Nandi, and Busia 
on the Ashanti. The resulting surveys, 
similar to G. P. Murdock’s African Cul- 
tural Summaries, include much that is not 
relevant and omit much which is essential 
to Cariston’s special concern with the role 
of law in terms of social Granite and 
social action. 

The ethnographic summaries are followed 
by 35 pages of “Findings”: 274 numbered 
statements listed under six general topics, 
each “Finding” followed by a code refer- 
ence to the relevant ethnographic sum- 
maries. “Finding” 62.8 reads. “Disputes 
between members of a small kinship group, 
notably the family, are settled within the 
group by its head” (followed by code refer- 
ences to eleven of the summaries). A final 
chapter lists thirteen numbered “Modern 
Implications.” Of these, Number 7 might 
be quoted. “No viable structure of social 
action embracing all the peoples of the 
world and no final solution of the problem 
of war can be reached until all such peoples 
share the perception of the digmty and 
worth of the individual aug his personal 
right to respect.” 

Carlston has been Proessor of Law at 
the University of Illinois since 1946, fol- 
lowing eighteen years of legal practice in 
international petroleum cases, Heis deeply 
concerned with questions on the nature of 
law and its relationship to social structure, 
especially as this is related to war and dis- 
order. ` His earlier books and the present 
volume show his wide reading and deep 
concern with this subject, but they also re- 
veal his lack of training in the necessary 
social science methodology for handling 
such complex subjects. 

This failure is evident ir the early chap- 
ters of this volume, where Carlston ex- 
plains the framework and method of his 
project. He has no real understanding of 
how human beings or social groups func- 
tion, nor of how these are interrelated. 
His view of social life as “the organization 
of action” is one that is stylish today in 
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sociology, but he has no real grasp of what 
this means (in comparison with such in- 
sight as is displayed in a work hike Amitai 
Etzioni’s recent The Active Society) 

Moreover, Carlston has no adequate 
epistemology or workable picture of reality 
He speaks (p. 15} of the individual living 
in two worlds: “the subjective, unconscious 
world and .. the world of reality,” as 
if the unconscious were not real. He as- 
sumes (p. 15) that reality is structured as 
assumed by our Western ccgnitive system 
and, accordingly, that tribal life can be ex- 
pressed accurately in our terms. He is 
fully aware of the role of magic and witch- 
craft in tribal life, yet he speaks (p. 14) 
of “the omnipotence of the spiritual world” 
to an African native, and does not recog- 
nize that omnipotence (with its companion 
idea of the transcendental) is part of our 
outlook, not theirs He is aware of the im- 
portance of epistemology in comparative 
law (p. 54), but has no real grasp of the 
issue and shows, for example, none of the 
skill in this area shown by a man like J. C 
Smith in C. S. Northrup’s Cross-Cultural 
Understanding (1964, pp. 254-283). 

In sum, it must be recorded that hard 
work, courageous effort at perspective, and 
good will have not been able to overcome 
weaknesses of ethnocentricity, weak epis- 
temology, and lack of sociological under- 
standing in this ambitious volume. 

CARROLL QUIGLEY 

Professor of History 

Georgetown University 


O. Epaunp CLUBB. Communism in China: 
As Reported from Hankow in 1932, Pp. 
vil, 123. New York: Columbia Univer- 
sity Press, 1968. $7 50. 


It is seldom that a man zan have the 
satisfaction, however bitter it may be, of 
reading his analysis of a polizical situation 
thirty-five years later and finding that in 
the essential respects his report was correct. 
In 1932 a young American Vice-Consul, 
stationed in Hankow, China, named O. Ed- 
mund Clubb, wrote a long report on the 
Chinese Communist movement for the De- 
partment of State. Subsequent American 
policy suggests that this repoct was either 
ignored or at best given httle credence. 

Thirty-five years later Mr. Clubb has 
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made this report public. His findings -and 
conclusions at that time are still valid. 
This work actually bears a striking re- 
semblance to reports of Mr. Clubb from 
Manchuria and Peking during the bitter 
years of civil war, 1945-1948, and to re- 
ports of his colleagues stationed elsewhere 
in China, and particularly in the American 
Embassy in Nanking at the same time 

It should be pointed out, partly for the 
sake of amusement, and partly to demon- 
strate that no cne is completely infallible, 
that he reported the death of Chou-En Lai 
and concluded that Chiang Kai-shek would 
not last out the year, an opinion shared by 
almost everyone else at the time, except 
Chiang himself. 

Apart from demonstrating the qualities 
and capabilities of the superb China Ser- 
vice officers, this report is of major im- 
portance in another respect. One of the 
myths, which I must confess I shared, that. 
has most assiduausly been cultivated by the 
Kuomintang, has been that the decade be- 
tween the Northern Expedition and the all- 
out assault by Japan on China in 1937 was 
one of tremendous progress in which the 
Kuomintang demonstrated that it had the 
answers for China. The myth bas further 
alleged that tke corruption and incompe- 
tence of the Kucmintang, which subse- 
quently destroyed iz, were the direct conse- 
quences of the war against Japan and its 
debilitating effects. Had it not been for 
this war, all would have been well. 

In 1932 Clubb explicitly and in detail 
reported the cisappearance of the revolu- 
tionary fervor generated by Dr. Sun Yat- 
sen, the growirg disunity within China, and 
the permeation of corruption throughout 
the whole structure. In other words, as 
Clubb saw it, the Kuomintang in 1932 not 
only already contained within it the seeds 
of its own des-ruction but these seeds were 
already in full bloom. 

The usual interpretation of the timing of 
the Japanese attacx on China has long been 
that Japan feared that the Kuomintang 
was so successful that it would soon be 
invulnerable to attack. This report makes 
one wonder whether a more correct ex- 
planation would not be that Japan saw the 
decay and concluded that China would be 
an easy prey. No doubt there will be 
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many who will take exception to this inter- 
pretation. 
Whatever one may think of this report, 
and doubtless there will be many and 
varied reactions, it should at least give 
pause to those who are currently being dog- 
matic in their interpretations of the Cul- 


‘tural Revolution, especially those for whom 


China began in 1949, and lead them to 
wonder just how much any Westerner 
really knows about China and how much of 


'.our attitudes are wishful thinking. Cer- 


tainly a good case could be made to the 
effect that wishful thinking has been a 
major determinant of American policy, to- 
ward China for the last half-century. 
Clubb’s report, for those who will take the 
trouble to read it carefully, should be a 
healthy and astringent corrective for this 
kind of ignorance and arrogance 
Joann F. MELBY 

Professor and Chairman 

Department of Political Studies 

University of Guelph 

Ontario 

Canada 


PETER Duus. Party Rivalry and Political 
Change in Taishé Japan. Pp. viii, 317. 
Cambridge, Mass.: Harvard University 
Press, 1968. $6.95. 


The author has made a notable contribu- 
tion to the knowledge among Western 
scholars of the origins and development in 
Japan of party cabinets during the second 
and third decades of this century. The 
documentation is well chosen and extensive 
—twenty-nine pages of footnotes and 
twenty pages of bibliography. AJl ten 
chapters provide informative and interest- 
ing reading. It may surprise some of our 
readers to learn that initially the Japanese 
public was apathetic to party rule, and 
some might wonder how party members 
could expect success if they were cut off 
from the conscience of the public. After 
World War I, attitudes changed to a wider 
public desire for greater political rights. 
In 1918, Hara Kei became prime minister. 
He was the first commoner to reach that 
high office. “To the extent that Hara had 
a clear-cut program of national policy,” 
Duue tells us, “it was embodied in the so- 
called ‘positive policy’ that he had outlined 
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in October shortly after taking office. Its 
four planks were a continuation of ‘the 
strengthening of the national defenses,’ ‘the 
strengthening and improvement of educa- 
tional facilities,’ ‘the development of trans- 
portation and communications,’ and ‘the 
encouragement of trade and industry.’ So 
blandly unexceptionable were these as pol- 
icy goals that one is inclined at first to 
dismiss them as empty political rhetoric, 
but in fact they reflected both Hara’s con- 
ception of the role of government and his 
more partisan concern with building his 
own party’s strength.” 

Hara was assassinated by a demented 
youth on November 4, 1921. “Had Hara 
lived his natural span of years, “says Duus, 
“the 1920s might have become Hara’s 
decade. The master politician might have 
continued to nibble away at his rivals’ 
strength, making the Seiyukai the only 
party capable of forming a cabinet ” 

This reviewer, who in 1920 was assigned 
by our ambassador in Tokyo to act as inter- 
preter in a highly confidential and delicate 
negotiation between Thomas Lamont and 
Mr Hara, concurs in the author’s estimate 
of the Prime Minister 

The last party cabinet, before it reverted 
in 1927 into a military leadership, was that 
of Wakatsuki, who could no longer hold 
amajority. Duus comments succinctly that 
the issue was “to choose between an elec- 
tion that no single party could hope to win 
or a change in cabinets which could not 
guarantee a stronger government.” 

What seems missing in the book under 
review is an appraisal of the impact upon 
party politics of some of the important is- 
sues in foreign relations that arose in the 
Taish6 era, such as the Army’s drive in 
1917-1918 for expansion into Siberia, the 
interallied intervention in Manchuria and 
Siberia, and the Washington Conference 
proceedings and settlements in 1921-1922. 

Josera W. BALLANTINE 

New York City 


ALEXANDER ECKSTEIN, WALTER GALENSON, 
and Ta-cHunG Liv (Eds.). Economic 
Trends in Communist China. Pp. 757. 
Chicago: Aldine, 1968. $17.50. 


The sponsorship of the Committee on the 
Economy of China has, through several 
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solid and judicious treatises, become an 
assurance of high-grade material and work. 
This monograph is a collection of article- 
chapters, by the three editors named, plus 
nine other eminent American experts. 
Twenty-nine others helped to produce this 
final distillation of the Committee’s 1965 
Carmel conference. Excellent collective 
editing—co-ordinating as well as collocating 
——-makes this more than a symposium, how- 
ever: it is a systematic treatise and 
reference work. 

After a joint introduction by the editors, 
which ably threads together the findings 
and their sources, there are, successively, 
meaty sections on the historical base, the 
subsequent trends, population, employment, 
rural organization, agrarian performance, 
capital-formation, industrial aims and re- 
sults, management, productivity, and for- 
eign trade Full references and an index 
are also included. In sum, this is a major 
work; all of this cannot extensively be 
sifted or appraised in this brief review of 
400 words commenting on nearly 400,000 
words; only some points can be highlighted. 

Of special interest to the economists’ 
inner circle, perhaps, is the “reconciliation” 
(p. 8 ff.) of the different assessments of 
Mainland China’s national income by the 
Liu-Yeh and Eckstein “schools”—really not 
so much a reconciliation as an agreement 
on how, where, how much, and why they 
differ. All readers will appreciate the 
authors’ discerning and accurate historical 
perspective. They make known such facts 
as the following: pre-Communist China’s 
growth-rate was around 9 percent-—though 
sectorally very unevenly distributed—in 
contrast to about 6 percent in the Com- 
munist period; and unemployment or un- 
deremployment—“concealed” or “disguised” 
and especially rural—accounts for, through- 
out both periods and still today, about 20 
percent of the work force (pp. 9, 14, 
et seq.) 

The comparison of China with Soviet 
Russia, both as to results and as to forms 
and concepts, is also useful (for example, 
around p. 350); these comparisons, how- 
ever, would have greater value if they were 
presented more explicitly A more com- 
plete treatment of China as a developing-— 
politically and situationally—country in 
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the “Third World’—and as an isolated 
“special case” area, a posture too often as- 
sumed—is still needed in our China litera- 
ture. 
E. Stuart KIRBY 

Professor of Economics 

University of Aston 

Birmingham 

England 


Joan K. Famsank (Ed.). The Chinese 
World Order: Traditional China’s For- 
eign Relations. Pp. xi, 416. Cam- 
bridge, Mass. Harvard University Press, 
1968. $10.00. 

This book represents a collection of 
twelve studies on imperial China’s relations 
with non-Chinese states, chiefly during the 
Ch’ing dynasty (1644—1912). 

‘The first article, by Lien-sheng Yang, 


“Historical Notes on the Chinese World 


Order,” deals with traditional Chinese atti- 
tudes toward outsiders. The second is by 
Wang Gung-wu, who treats “Early Ming 
Relations with Southeast Asia.” It is pár- 
ticularly valuable as a survey of evidence 
concerning pre-Ch’ing tribute relations and 
the development of China’s principle as- 
sumption in dealing with other states, that 
is, the material and moral superiority of 
the Chinese. 

In the third study, Mark Mancall pro- 
vides a wide-ranging survey of “The Ch’ing 
Tribute System,” and this is followed by a 
series of special studies on the “Sino- 
Korean Tributary Relations in the Ch’ing 
Period,” by Hae-jong Chun; “The Ryukyu 
(Liu-ch’iu) Islands as a Fief of Satsuma,” 
by Robert K, Sakai; the Chinese “Investi- 
ture of Liu-ch’iu Kings in the Ch’ing Pe- 
riod,” by Ta-tuan Ch’en; “Chinese Inter- 
vention versus Tribute in Sino-Vietnamese 
Relations, 1788-1790,” by Truong Buu 
Lam; “China’s Relations with Inner Asia: 
The Hsiung-nu, Tibet,” by Chusei Suzuki; 
“The Origins of the Manchu’s Mongolian 
Policy,” by David M. Farquhar; and 
“China and Central Asia, 1368-1884,” -by 
Joseph F. Fletcher. 

There are two studies dealing mainly 
with Sino-Western relations: ‘‘Ch’ing Rela- 
tions with the Dutch, 1662—1690,” by John 


E Wills, Jr., and “The Early Treaty Sys- - 
tem in the Chinese World Order,” by John 
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K Fairbank. Fairbank also contributes a 
valuable introduction to the book, entitled 
“A Preliminary Framework.” ~ 

The final study, by Benjamin I. Schwartz, 
attempts to sum up “The Chinese Percep- 
tion of World Order, Past and Present.” 
Mr Schwartz believes that there is a per- 
sistent Chinese perception of world order, 
based cn the notion of universal kingship, 
linked to a widely shared sense of par- 
ticipation in a high culture involving a 
peculiarly Confucian mystique of rule by 
virtue and an absolutization of the Con- 
fucian moral order. It was essentially this 
that made it impossible for nineteenth-cen- 
tury China to accept the multistate system 
of the West. Mr. Schwartz notes that the 


idea of universal kingship was not unique 


to China; it was also claimed by the Alex- 
andrian and Roman empires. However, in 
these civilizations, .the passage of time led 
to a weakening of the idea’s religio-cosmo- 


-logical foundations, while in -China alone, 


it progressively became stronger through 
the Confucian concept of a moral social or- 
der presided over by the Son of Heaven. 

- Today, one may raise the question as to 
whether the Chinese Communists are at- 
temptirig to restore this traditional idea by 
merely substituting Maoism and Mao for 
Confucianism and the Son of Heaven. 
But Mr. Schwartz believes that, in spite 
of some superficialities which lend them- 
selves to comparison, “the lines of con- 
tinuity within this problem area have been 
broken and that it will not be helpful to 
attempt to explain the international policies 
of the Chinese. leadership in terms of tradi- 
tional image.” At present, “the Chinese 
Communist movement continues to profess 
that the ultimate source of the truths to 
which it is committed lie outside of China.” 
He adds that Communist China also plays 
the game of conventional power politics, 
appeals to international law when it js to 
its advantage, and, in general, accepts the 
whole machinery of international diplo- 
macy. Perhaps this is only a provisional 
state of affairs, but, for the present, at 
least, China seems to conform more closely 

to the realities of world politics than any- ` 


thing derived out of the Chinese past. 


In general, the book is well -put together 
with excellent notes, bibliographies, and a 
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glossary of Chinese terms . It represents a 
considerable contribution to our under- 


standing of traditional China’s- relations: 


with the outside world. 
W. ALLYN RICKETT 
Associate Professor of Chinese pides 
University of Pennsylvania ; 


GREGORY HENDERSON. Korea: The Poh- 
tics of the Vortex. Pp. xiii, 479. Cam- 
bridge, Mass.: Harvard University Press, 
1968. $1195. 


This is an ambitious study of Korean his- 
tory, politics, psychology, and sociology— 
all in a single volume, and, essentially, with 
a single analytical theme. The pattern of 
“the vortex” constitutes, according to the 
author, “the single magnet’ of the Korean 
political culture, both past and present. 
Selected highlights of Korean development 
are seen through the pattern of this “vor- 
tex,” meaning the powerful, centripetal, and 
vertiginous updraft that sucks “all com- 
ponents” of a “mass society”. toward the 
power apex. Government:is the “great 
vortex summoning men rapidly into it, 
placing them briefly near the summit of 
ambition, and then sweeping them out” 
(p. 31)... 

The book is largely a historical analysis 
with refreshing insights and bold, detached 
interpretations which one might not expect 
from Korean historians. In fact, the 
author often differs from them: “Regional- 
ism, despite the importance Koreans at- 
tribute to it, is weak” (p. 35). Most facts 
presented by the author are not exactly 
new to those with a scholarly interest in 
Korea; numerous old and new books, dis- 
sertations (including this reviewer’s), theses, 
and even term papers are extensively uti- 
lized and synthesized. 

In many of his historical interpretations, 
eloquent generalizations, and hyperboles, 
Mr. Henderson goes so far as to make his 
statements sometimes seem far-fetched. 
For instance: in the 1940's the Korean 
Democrats “expected to rule in a cabinet- 
council system with him[President Rhee] 
playing the role-of Yi monarch” (p. 291). 
Elsewhere, he touches on practices under 
“the ‘dictatorial’ monarch, Sejo (ruled 
1455—-1468),” and other political tendencies. 
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He then continues: “The same sort of, hos- 
tility toward authority was expressed in 
the twentieth-century National Assembly 
against Syngman Rhee and, to a-lesser ex- 
tent, Park Chong-hui” (p.250). . 

In view of the -author’s colorful back- 
ground, which included seven years of for- 
eign service with the United States Embassy 
in-Korea, one might be justified in looking 
for valuable new insights into, and some 
new documentations concerning, the Amer- 
ican involvement in Korean affairs.. The 
author succeeds, in a frustrated and-agitated 
manner, in creating a vivid and critical pic- 
ture of the United States, literally, “mud- 
dling through” in Korea, or having had-no 
policy at all toward Korea. There remains 
a gap between this position and that “war 
had vanquished American inattention to 
Korea” (p. 352), unless, of course, the lat- 
ter phenomenon was also viewed as a prod- 
uct of muddling through. 

This reviewer notes with interest and 
satisfaction that Mr -Henderson still posits 
democracy-as an ultimate goal for Korean 
political development. The reviewer is in 
agreement with him, as may be seen in the 
reviewer’s book, Korea: Democracy on 
Trial (1968). 

A misgiving that remains about this very 
readable contribution to an understanding 
of Korea is that a single-magnet theory of 
the vortex might not be adequate to achieve 
proper understanding of a country’s long 
and multiphased historical development— 
particularly when that theory is applied 
single-mindedly. 

JoHN KE-CHANG OH 

Associate Professor of Political Science , 

Marquette University 


Henry McAteavy. Black Flags in Viet- 
nam: The Story of a Chinese Interven- 
tion. Pp. 296. New York: The Mac- 
millan Company, 1968. $6.95. 


The author of this monograph, a Reader 
in Oriental Law at the University of Lon- 
don, was attached to the Bntish Embassy 
in China during the 1940’s as a Sinologist. 
He affirms that the role of Black Flag mer- 
cenaries in Tongking (Tonkin) from 1874 
to 1885 had a-profound influence on Pe- 
king’s present reaction to America’s role in 
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Vietnam. The book is based on French ac- 
counts, some of them highly partisan, and 
on recent Chinese Communist writings, but 
the mingling is too indiscriminate and the 
documentation too scanty to generate con- 
fidence in the interpretation The book’s 
listed bibliography and scattered footnotes 
simply do not correspond Seven works 
listed in the footnotes do not appear in the 
bibliography, and fewer than half of the 
twenty-seven works listed in the bibliog- 
raphy are cited in the footnotes. The pref- 
ace explains that the work is not mtended 
for academic specialists and that reference 
notes have been inserted only where the 
author might otherwise be suspected of 
exaggeration. 

One gathers that Chinese Communist his- 
torians praise the allegedly patriotic role of 
the Black Flag leader, Liu Yung-fu, a 
former Taiping rebel under Hué’s desultory 
employ, and condemn mandarin Li Hung- 
chang as a saboteur of China’s national in- 
terests. Chinese accounts also apparently 
attack the allegedly nefarious role of Halli- 
day Macartney, British adviser to Marquis 
Tseng, who was present in Europe during 
the early 1880’s, negotiating border prob- 
lems In this connection, Kiernan’s basic 
work on British Diplomacy m China, 1880- 
1885 (1939) is sted in the bibliography, 
but apparently was not consulted by the 
author. The first third of the book cover- 
ing historical background contains a pleth- 
ora of dubious ex porte assertions <A par- 
ticularly serious deficiency is the author’s 
failure to assess in realistic fashion the sig- 
nificance of Vietnam’s traditional vassal re- 
lationship with China. Color words abound, 
along with the author’s periodic efforts to 
add salacious spice to the fare. 

China’s ambiva:ent role with respect to 
the French intrusion in Tongking was con- 
ditioned on Peking’s lack of any effective 
control over adjacent border provinces of 
Yunnan and Kweichow. China responded 
to Hué’s belated appeal for assistance by 
attempting, in vair, to co-ordinate faltering 
official efforts with those made by the Black 
Flag mercenaries Marquis Tseng in 
Europe counselled opposition to French 
claims to Tongkinz, partly because he be- 
came aware of the precarious political 
status of the belligeren: Jules Ferry Minis- 
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try in France, while Li Hung-chang thought 
that China’s claims to Tongking were so 
tenuous, and the border military situation 
so weak, that it was folly to risk the loss 
of China’s Foochow fleet and coastal ship- 
ping by going to war. The French, on their 
part, encountered as many disasters as vic- 
tories. Their final expulsion from the 
China border town of Langsan, in 1885, 
brought down the Ferry government in 
Paris, but not before Hué and Li had ac- 
cepted the French presence in Tongking as 
a fast eccompli. Li was happy to end the 
confrontation without having to pay the 
customary monetary indemnity, Presum- 
ably, the Chinese historians are welcome 
to whatever aid and comfort they can 
derive from the dismal episode, but Mc- 
Aleavy’s disappointing historical perform- 
ance does little to clarify his initial afirma- 
tion. 
JoHN F. Capy 
Ohio University 


Davip S. Wootman. Rebels in the Rif: 
Abd el Krim and the Rif Rebellion. Pp. 
ix, 257, Stanford, Calif.: Stanford Un- 
versity Press, 1968. $6.95. 

David Woolman, a free-lance journalist 
and long-time resident of Tangier, has writ- 
ten a vivid but balanced and scholarly ac- 
count of what might be deemed the first 
modern zuerrilla war launched by a colo- 
nized people. From 1921 to 1926, Abd el 
Krim’s Berber tribesmen from the Ruf 
mountains in northern Morocco resisted a 
Spanish army of up to 200,000 men, in the 
end re-enforced by 150,000 French troops 
led by Marshal Pétain. Abd el Krim prob- 
ably had no more than 20,000 tribesmen 
under arms at any given time He was 
nevertheless able to inflict crushing defeats 
on the enemy. With their lines miserably 
organized and overextended in 1921, the 
Spanish may have lost as many as 19,000 
men as they retreated in panic from Anual. 
Their losses were probably as great three 
years later, when their retreat from the 
holy city of Chaouen was a strategic vic- 
tory of Spain, but a catastrophe as well. 
Had the French not provoked him into 
making war on them as well, Abd el Krim 
might have succeeded in establishing an in- 
dependent Rifan state at the expense of 
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an exhausted Spain. But any independent 
Moroccan entity would have endangered 
the French as well as the Spanish Protec- 
torate that had been established over 
Morocco in 1912. 

Woolman does not attempt to compare 
the Rifian rebellion to those of Vietnam or 
Algeria. He does point out, however, that 
one casualty of the Rif War was constitu- 
tional government in Spain, just as Algeria 
spelled the end of the French Fourth Re- 
public. Primo de Rivera became Spain’s 
military dictator, and Major Francisco 
Franco acquired his reputation for bravery 
on Moroccan battlefields. Clearly, Abd el 
Krim was inspired by modern nationalism, 
even though he wished to establish a Rifan, 
not a Moroccan, state. A traditional leader 
of tribal dissidence he certainly was not: 
he and his younger brother, the Spanish- 
trained mining engineer who seems to have 
been the key military mind behind the ın- 
surgents, had, like most modern nationalists, 
been exposed to too much European cul- 
ture to wish to revert to traditional modes 
of government. Abd el Krim was a devout 
and orthodox Muslim, but so were most 
Moroccan nationalists of subsequent gen- 
erations. True, most young Arabist and 
Francophile intellectuals from Fez, who 
were subsequently to spearhead the Mo- 
roccan independence movement, looked 
upon the Rifian rebels as Berber rustics; 
and Abd el Krim himself, after escaping the 
French in 1947, played only a marginal role 
in the movement. But he had wanted an 
independent Rifan Republic based on Euro- 
pean technology as well as on Islamic prin- 
ciples. In its heyday his government, the 
Rifian “Front,” collected taxes and inter- 
preted Quranic law in the liberated areas, 
and maintained an effective military force— 
including three airplanes which, however, 
never got off the ground. 

Based mainly, by necessity, on European 
sources, Woolman’s study is a fascinating 
though hardly definitive account of the 
guerrilla war. The social scientist must 
still ask how the tribesmen were mobilized 
for such a sustained struggle. It is to be 
hoped that David Hart, the social anthro- 
pologist whom Woolman often quotes on 
matters of Rifan organization, will soon 
- publish his systematic research on the Beni 
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Urriaguel,-Abd el Krim’s tribe, which con- 
stituted the core of the rebe. forces. 
CLEMENT HENRY Moore 
Assistant Professor of Political Science 
University of California 
Berkeley 


LATIN AMERICA AND CANADA 


Davr ALDEN. Royal Covernment im 
Colonial Brazil: With Special Reference 
to the Administration of he Marquis of 
Lavradio, Viceroy, 1769-1779. Pp. xxvii, 
545. Berkeley and Los Angeles: Univer- 
sity of California Press, 1968. $15.00. 


Little Portugal still had a firm grip on 
big Brazil in the period with which this 
book mainly deals, the administration of 
Viceroy Lavradio from 1769 to 1779. So 
it is fitting that the book’s frontispiece is 
a portrait, not of Lavradio but of his pa- 
tron, the noted Marquis of Pombal, who, as 
the king’s chief minister from 1750 to 1777, 
gave Portugal and its far-flung dominions a 
taste of the enlightened despotism so char- 
acteristic of Europe’ from the Iberian 
Peninsula to Russia in tha: era. 

Professor Alden’s excellant book makes 
Brazil’s quiescence easy to understand. 
Most of its 1.5 million inkabitants—white, 
black, and Indian—in the 1770’s were scat- 
tered along a coastal strip, stretching all 
the way from the Amazon to the Plata 


- River, which was vulnerable to foreign at- 


tack. Internally, too, there was a constant 
threat to the security of the dominant 
whites from the presenc2 everywhere of 
large numbers or Negro slaves, who, for ex- 
ample, in 1780 made up nearly half the 
total population (51,000) of the viceregal 
capital, Rio de Janeiro (p. 46). Moreover, 
society was deeply divided along class and 
racial lines; there was noz only no freedom 
of the press but no press; and although 
popular participation in the government 
through the process of election had always 
been very narrowly limited and was re- 
duced to the vanishing point in the eigh- 
teenth century, the uppe>-class whites were 
given an important share in local adminis- 
tration and had ties of many kinds with 
Portugal. So it is hardly surprising that 


192 


the age. of revolucion in the European- 
American’ world, which had begun in Brit- 
ish: North America in the mid-1770’s, pro- 
duced no repercussions in Brazil during the 
remainder of Lavradio’s administration: 

His problems were of a different kind. 
The two most impartant, as described by 
Alden, were to cope, firstly, with an eco- 
nomic depression caused by the decline of 
mineral production, and, secondly, with a 
renewal of the long-standing conflict be- 
tween Portugal and Spain over the Plata 
basin ‘To solve the first problem, he pro- 
moted economic development—but mainly 
by stimulating agricu_tural production—for 
like most of his conzemporaries he was a 
mercantilist. In this area he was, on the 
whole, successful. The military problem, 
however, was too much for him and for 
Portugal, which, isolaced by Pombal’s “de- 
cidedly reckless” diplomacy (p. 274), took 
a beating from Spain in the Plata area. 

Alden concludes that although he was 
not “a great colonial officer,” Lavradio did 
his work “faithfully, ‘selflessly, tirelessly, 
and deliberately” within “the narrow limits 
of authority granted him” (p. 484). Ter- 
ritorially, despite his title of viceroy of 
Brazil, the limits were extremely narrow, 
for he had effective authority only in Rio 
de Janeiro and in two reighboring provinces 
in southern Brazil. 

Alden closes by: pointing out that Por- 
tugal failed to integrate Brazil and that the 
seeds of separatism plented and nourished 
in the colonial period produced bitter fruit 
in the divisive regional revolts of the nine- 
teenth and twentieth centuries (p. 494). 
This may be true; but one misses a com- 
ment on the fact that the political unity of 
Brazil was somehow maintained after inde- 
pendence, whereas all the four Spanish- 
American viceroyalzies soon disintegrated 

ARTHUR P. WHITAKER 

Professor Emeritus of History 

University of Pennsylvania 


NATHANIEL H. Lerr. Economic Policy- 


Making and Development in Brasi,- 


1947-1964. Pp. xiv, 201. New York: 
John Wiley & Sons, 1968. $7.95. 


It is refreshing to find an author who 
bases his judgment of economic develop- 
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ment on extensive conversations with the 
persons closest to it. These interviews 
have provided him with profound insights 
into Brazilian economic ideology. 

The author’s thesis is that the govern- 
ment o: Brazil has been relatively free from 


political pressures from strong interest - 


groups, such as landowners and industrial- 
ists, with the sole exception of regional in- 
terests and the military. The government 
has, therefore, been able to follow policies 
which are considered in the best interest of 
the country. In the period covered, one 
policy involved suppression of traditional 
exports and the encouragement of import 
substitutes, in order to promote maximum 
growth. The policy failed, the author con- 
cludes, because the new industries needed 
increasing capital goods from abroad and 
export proceeds were insufficient to finance 
them. Hence, the slowdown began about 
1961. . 

This reviewer believes, however, that this 
analysis is oversimplified. The author hints 
that inflation was a conscious policy ini- 
tiated by técnicos in a government answer- 
able only to itself. Although the ¢écmicos 
may have told him that they promoted in- 
flation because it was good for growth, he 
might, nevertheless, have reflected on the 
pressures of labor to obtain higher wages 
and ‘of industrialists to finance them. 
Though tke author claims that the principal 
allocations of inflationary resources bene- 
fited the government, nevertheless these 


- Joans to che private sector far exceeded 


those to the government during the period 
of his study (see International Monetary 
Fund, International Financial Statistics). 
Unfortunately, the author lacks statistical 
substantiation for some of his conclusions. 

The suggestion that the slowdown of the 
1960’s was caused by a shortage of imports 
but not by inflation separates two phe- 
nomena that are really one. The “neces- 
sity” for the policy of suppressing exports, 
which led to the shortage of imports, was 
in part a result of the inflation. Further- 
more, the implication that Brazil could have 
continued its development had the import 
bottleneck somehow been resolved does not 
take into account the many industries that 
were developing beyond their capacity and 
the poor investments that were being made, 
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In some other spots the author’s eco- 
nomic reasoning is weak. For example, he 
concludes (p. 83) that the suppression of 
exports decreased the price of exportables/ 
thus causing both more to be demanded 
and less to be supplied. But he is com- 
paring domestic demand with supply for 
both domestic consumption and export. 
The relevant comparison would have been 
with supply for domestic consumption 
alone, which may very well have increased. 

The anomaly of this book is that it com- 
bines analytical weaknesses with profound 
insights into Brazilian thinking and ideol- 


ogy. It is well worth reading for these in- 


sights alone. 
Jonn P. PowELson 
Professor of Economics 
University of Colorado 


EDWIN LIEUWEN. Mexican Mulitartsm: 
The Political Rise and Fall of the Revolv- 
tionary Army, 1910-1940 Pp. xii, 194. 
Albuquerque: University of New Mexico 
Press, 1968. $6.95. 


With this volume the author continues 
his study of the relationship between mili- 
tary establishments and political systems 
in Latin America. In what is perhaps his 
best work to date on the subject, Lieuwen 
has expanded a chapter of his first study 
of the military, Arms and Politics in Latin 
America, and has presented his audience 
with the first scholarly study of the his- 
tory of the Mexican revolutionary army 
from its Inception to the end of the Car- 
denas era. 

Lieuwen’s primary focus in this work is 
on the decline of the army from its posi- 
tion as sole arbiter of the revolutionary 
movement in the 1920’s to its virtual elim- 
ination from political decision-making in 
the 1940’s, Obviously, this is the most ir- 
teresting aspect of the revolutionary army 
in Mexico, and Lieuwen does an excellent 
job of tracing these developments How- 
ever, he is somewhat less than satisfactory 
in his attempts to explain why these things 
happened. Perhaps his major difficulty lies 
in his general conception of the military as 
a group that should exist outside the body- 
politic and whose intrusions into political 
life are therefore illegitimate. This re- 
viewer does not wish to quarrel with this 
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normative position except to argue that in 
itself it does not help us to understand the 
political role of armed forces. First of all, 
it is unrealistic to expect any group in so- 
ciety with the resources that are available 
to the military not to play some kind of 
political role. The role may not include 
the forceful overthrow of governments and 
direct rule, but it will certainly include 
pressures, influences, and threats of various 
kinds, Contrary to Lieuwen’s belief, neither 
professionalization nor the institution of 
civic action programs will reduce military 
political power. The military will not be 
and cannot be distracted from politics 
whenever its major interests are affected 
or whenever serious disorders arise among 
the politically active sectors of the civilian 
community. Examples are seen in the his- 
tory of the Argentine military, one of the 
most professional, and the history of the 
Brazilian military, one of the most civic- 
action-minded, The rise of new and power- 
ful civilian interests will not curb military 
power either. They may in fact produce 
increased, direct military intrusions into 
government if the society cannot peacefully 
adjust to social change, as in the case 
of Argentina Apparently, major interest 
groups will have to establish a general 
agreement stating the rules of the political 
game, the general goals of society, and the 
distribution of resources Such an agree- 
ment was reached in Mexico among the ma- 
jor interests, including the military. 

In explaining the reduced political role of 
the military, Lieuwen at the very end of 
the work acknowledges the importance of 
broad societal consensus, but almost as an 
afterthought. Surprisingly he does not ex- 
pect the Mexican military to play a large 
role even if the consensus should break 
down. He believes that the police and 
armed agrarians would be effective counter- 
forces. However, these forces not only are 
commanded by regular military officers but 


‚possess arms of inferior quality and little 


ammunition. 

Finally, Lieuwen sees professionalization 
as a key for reducing the political power 
of the military. In one way this reviewer 
agrees, inasmuch as professionalization and 
bureaucratization of the military reduce the 
attractiveness of the military for the politi- 
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cal adventurer end place a premium on 
career and expertise. However, as stated 
before, if the society at large cannot peace- 
fully accept social change, the resultant 
disorders will force the military to inter- 
vene. What changes with professionaliza- 
tion, then, is not intrusion per se, but 
the mode of intrusion: that is to say, 
the professional miliary tends to inter- 
vene as a body, the junta tends to re- 
. place the caudillo, dizect military govern- 
ment tends to be regarded as a temporary 
expedient, and the officer corps as a whole 
tends to be interested in political decisions 
insofar as the institutional prestige of the 
Military is at stake vis-à-vis the civilian 
population. 
Karu M. SCHMITT 

Professor of Government and l 
_ Associate Director 

Institute of Latin American Studies 

University of Texas 


CHARLES C. Moskos, Jr. The Sociology of 
Political Independence: A Study of Na- 
tionaliss Attitudes cmong West Indian 
Leaders. Pp. vii, 120 Cambridge, 
Mass.: Schenkman, 1969 $4.95. 

The Sociology of Potitical Independence 
is a slim volume of 12C pages in which the 
author does far more than describe the rise 
of nationalist sentiment in the West Indies. 
It is an empirical study of elites in the 
West Indies at an important juncture in the 
history of these islands, and is a fairly ac- 
curate description. of the contemporary 

political culture of the area. 

' The study covers six islands in the West 

Indies, some formerly British, some still 

British. Surveys were conducted in the 

now-independent territories of Barbados, 

Guyana, Jamaica, Trinidad, and Tobago, 

and in the still-dependent territories of 

Dominica and Grenada. The book is ar- 

ranged into six chapters, with five ap- 

pendices which include a bibliographical 
note and methodological comment, lists of 
the top West Indian leaders interviewed, 
the interview guide, and finally, a note on 

the scope of West Indian nationalism. A 

main theme of the work is that the na- 

tionalist movement in the West Indies was 
the result cf middle-class leadership which 
was able te channel the economic discon- 
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tent of the masses into demands for polit- 
ical independence. 

The crux of the book is contained in 
chapters 3, 4, and 5, which are analyses of 
the survey data based on the responses of 
West Indian leaders to the interview guide. 
Leaders in the West Indies cannot assert 
that Professor Moskos’ selection of leaders 
was inaccurate because they selected them- 
selves by nominating each other via the 
“snowball” technique. Individuals from a 
cross-section of institutional sectors were 
selected on the basis of their formal roles, 
for example, premiers, heads of labor unions, 
wealthy merchants, and the like, and they in 
turn nominated other leaders from the com- 
munity These turned out to be high-rank- 
ing civil servants and educators, persons 
in the arts, and members of the clergy. 

Some selected social characteristics of 
top West Indian leaders are most revealing, 
including the fact that 33 percent of the 
leaders were university-educated. That 
which follows, however, is derived from 
these characteristics. The white population, 
comprising approximately 2 percent of the 
population, had 35 percent of the leaders. 
Light brown people comprised 18 percent of 
the leadership. In the West Indies, where 
individuals of light brown color with so- 
cial and economic status almost auto- 
matically become “white,” this would mean 
that the white’ population—18 percent of 
the total—controlled 53 percent of the 
leadership. = - 

A typology of nationalist behavior con- 
structed by the author indicated that much 
less than a majority were genuinely com- 
mitted to political independence. For ex- 
ample, half of the West Indian leaders in 
the civil service were lukewarm to inde- 
pendence. On democracy, half of the 
leaders did not think that the democratic 
form of government was desirable for their 
territory. This may contribute toward an 
explanation of the McCarthy-like atmo- 
sphere that has pervaded these islands since 
independence. 

Although his book is a study of nation- 
alism, Professor Moskos has shed consider- 


able light cn the political systems of the 


West Indies, which can tell us something 
about the future political development of 
the area, given its present political culture 
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and economic dependence on foreign com- 
panies. 
BASIL A. INCE 
Associate Professor of Political Science 
University of Puerto Rico 


A W.Smncuam. The Hero and the Crowd 
ina Colomal Polity. Pp. xiv, 389. New 
Haven, Conn. Yale University Press, 
1968. $10.00. 


Mr Singham’s “hero” is Eric M. Gairy, 
who rose to power in Grenada by playing 
on the resentment of the peasants towards 
the upper classes. Gairy’s followers had a 
majority in the legislative council from 
1951 until 1957. In 1957 he was disfran- 
chised because he led a steel band through 
an opponent’s political meeting, but in 
1961, after another electoral victory, he 
became chief minister under the recently 
adopted constitution He accomplished 
little. Neither the legislature nor the min- 
isters had any real control over the bureauc- 
racy, which looked for leadership to the 
British government’s representative, the 
Administrator. Gairy’s own imprudence 
and the hostility of the elite which dom- 
inated the island’s economic and social life 
made matters worse; and in 1962, after a 
noisy conflict, the Administrator suspended 
the constitution and removed the ministers 
from office. Gairy was defeated in elec- 
tions held a few months later, but he con- 
tinued to be a power in Grenada’s politics. 

In telling the story of Gairy’s colorful 
career, Mr Singham discusses some of the 
difficulties that are apt to arise in the transi- 
tion from colonial status to self-govern- 
ment. He suggests that similar difficulties 
have confronted many newly independent 
states both in the West Indies and in Africa. 
The colonial personality, he says, is author- 
itarian. submissive when confronted with 
superior power but aggressive when in a 
position to exercise power. Authoritarian- 
ism characterizes the relationship between 
the government and the people and between 
the elite and the proletariat, and carries 
over into the period of independence. 
Political leaders appeal to the resentment 
against foreign domination, or, as Gary did, 
to class hatred, to get the voters’ support. 
Too often they have no real program for 
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dealing with economic and social problems. 
The British government’s efforts to prepare 
its colonies for independence by granting 
an increasing measure of self-government 
do little to fit the native leaders for the 
assumption of full responsibility because 
the colonial authorities maintain control of 
such matters as the financial administration 
and the maintenance of order. After inde- 
pendence it is difficult for the local leaders 
to throw off the habit of looking to the 
home government for final decisions. This 
is especially true in small West Indian 
islands like Grenada, which can hardly exist 
without outside financial help. Apparently, 
this financial dependence will make full 
independence impossible for the time being, 
but Mr. Singham does not discuss in detail 
the events since the breakdown of the West 
Indian Federation. 
Dana G. Munro 
Professor Emeritus of History 
Princeton University 


POLITICAL THEORY AND 
PHILOSOPHY 


R L. Curry, Jr. and L. L. Wane. The 
Theory of Political Exchange: Economic 
Reasoning of Political Analysis. Pp. xii, 
130. Engelwood Cliffs, N.J.: Prentice- 
Hall, 1968. $5.95. 


Recently Kenneth Arrow referred to the 
“now flourishing tradition which seeks to 
explain the political process in terms of 
the rational behavior of its participants.” 
The book by Curry and Wade is a further 
efflorescence of this tradition and, in a way, 
a new departure The two authors, one an 
economist and one a political scientist, are 
clearly familiar with the existing literature, 
but their book is largely concerned with 
other matters. They have chosen rather 
different aspects of theory to apply in 
politics, and they have made much more 
use of conventional political science than 
have most of the writers in the tradition 
referred to by Arrow As a result, in a 
sense, their work provides a bridge between 
conventional political science and the newer 
work done mainly, although not exclusively, 
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by economists in the field of political sci- 
‘ence, Most of tkeir results are new. How- 
ever, the book could serve as an introduc- 
tion for political sciertists to the work done 
by economists in this field, not because it 
is closely related technically but because 
it is written in a way which would be rela- 
tively easy for the-treined political scientist 
to read. It also would provide a bridge in 
the other direction. Economists who have 
been working in political science but who 
are not very familiar with the existing the-. 
oretical literature in political science would 
find this a very good place to start. 

In- addition to what we may call the 
pedagogical merits of the book in introduc- 
ing scholars to related fields of work, it 
contains some original and interesting re- 
sults, For example, most economists are 
rather unhappy with the state of duopoly 
and oligopoly theory, but Curry and Wade 
demonstrate that it is possible to take pres- 
ent duopoly theory aad apply it in political 
science in such a way as ‘to obtain gen- 
uinely new information There are a num- 
ber of areas in the book where they produce 
new models. The book, thus, paradoxically, 
is both an introduczion to the field and 
original research that breaks new ground. 


Having mentioned what the authors cover,. 


this reviewer shoul perhaps warn the 
reader of certain literature that is not dis- 
cussed, namely, that on the application of 
economic reasoning to political problems in 
the voting process and in the behavior of 
parties attempting ta get elected. This is 
not said in as adversely critical sense, as 
they provide a full bibliography of the other 
material at the hack of the book. Still, on 
the one hand, the student, whether an econ- 
omist or a political ‘scientist, who wishes to 
get an idea of this new field, can start with 
A Theory of Political Exchange, but will 
find it necessary to go on to other material 
when he is finished. On the other hand, the 
people already fully familiar with the exist- 
ing literature will find the Curry and Wade 
book helpful because of its expansion of 
the field. 
GORDON TULLocK 
Professor of Economics and 
. Public Choice 
Virginia Polytechnic Institute 
Blacksburg 
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ROBERT KENNETH FAULKNER. The Juris- 
prudence of John Marshal. Pp. xxi, 305. 
Princeton, N.J.: Princeton University 
Press, 1968. $10.00. 


At the outset, Robert Faulkner makes 
clear his intention to explore the controlling 
ideas and assumptions underlying Marshall’s 
most famous Supreme Court opinions. The 
search for the principles which’ guided 
Marshall’s thought has led Faulkner far 
beyond judicial decisions to Marshall’s cor- 
respondence and other writing, particularly 
his massive Lsfe'of George Washington. 

Undoubtedly Faulkner believes that Mar- 
shall possessed a soundness of judgment, a 
practical wisdom, and an unswerving ad- 
herence to certain objectives which he 
hoped that the United States government 
would reach under the Constitution Faulk- 
ner admires Marshall’s profound attach- 
ment to a fundamental law providing “the 
solid safety and real security which the 
American individual and his interests should 
receive.” 

Marshall based his jurisprudence on 
his view of the nature of man and his 
natural rights. For Marshall, as for many 
of his contemporaries, the doctrines of 
John Locke marked the way toward recon- 
ciliation of the rights of the individual 
with the interests’ of society. 

In a long chapter, one of his best, 
Faulkner presents Marshall’s views on a 
powerful, centralized national government, 
It is here, incidentally, that the reader en- 
counters frequent references to the common 
law as Blackstone understood it. Obviously, 
Marshall believed that the Constitution 
preserved in America the common law trans- 
planted from England. 

While dealing with the role of the Su- 
preme Court, Faulkner handles, of course, 
the subject of judicial review. He develops 
Marshall’s tremendous assumption, one 
which that jurist himself never questioned, 
namely, the propriety of an independent 
judicial appraisal of a legislative act’s con- 
stitutionality. 

This clearly written book could be use- 
ful collateral reading in a course in Amer- 
ican constitutional history. However, it 
cannot be used as a “first book” because it 
does not contain the facts of the many 
famous cases cited. Moreover, the book 
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demands a discriminating reading, to dis- 
tinguish Marshall’s ideas from those of 
many contemporaries who are quoted, ap- 
parently, to demonstrate what was in the 
air in the first decades of our national life 
The book’s greatest value lies in the effort 
to point up the practical, realistic grounds 
of Marshall’s decisions and his “judicial 
statesmanship” in holding to a few clear 
national purposes which might be secured 
by interpretation of the Constitution. 
ARTHUR R. Hocur 
Professor of History 
Indiana University 


G F. Hopson. Fifty Years of Commi- 
nism: Theory and Practice, 1917-1967. 
Pp. vii, 234. New York: Basic Books, 
1968. $5.95, 


Geoffrey Hudson, of St. Antony’s Col- 
lege, Oxford, combines a knowledge of 
Marxism-Leninism with a broad under- 
standing of Russia and China to trace the 
evolution of Communist doctrine and prac- 
tice in both countries. The result is one 
of the most impressive books that I have 
ever read. It should prove invaluable to 
students of communism in the years ahead. 

In a remarkable chapter entitled “Peace- 
ful Coexistence,” Mr. Hudson states that 
“the Soviet Union was able to get away 
with a great deal of mischief-making be- 
cause of the strength of the US desire’ for 
a detente.” The Soviets, he writes, have 
sent a steady stream of arms to North 
Vietnam, while “fear of escalation was suf- 
ficient to deter the US from a naval block- 
ade of Haiphong.” Thus there arose “a 
fantastic situation” in which “US troops 
were daily being killed by weapons sent 
from Russia . . . yet almost complete 
silence on the matter was maintained by the 
US Press and in political speeches so as not 
to aggravate relations with Moscow.” The 
Soviets succeeded “not merely in pinning 
down half a million US troops in Southeast 
Asia and bleeding them by proxy without 
the loss of a single Russian soldier, but 
also in achieving this without even having 
to suffer any verbal unpleasantness from the 
victim of the operation.” 

In his discussion of communism in the 
Third World, Mr. Hudson notes that while 
the Black Power movement in the United 
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States was not Communist in its ongin, 
‘it was a movement which could very 
easily be brought into alignment with in- 
ternational Communism,” and parts of its 
propaganda, “such as its condemnation of 
Israel in the Arab-Israeli war, showed that 
it already acquired connexions abroad 
which were unlikely to diminish with the 
passage of time.” 

If Marx could survey the Communist 
scene now, he might “well have come to 
the conclusion that history had repeated 
in a somewhat different form the frustra- 
tion of the high hopes of an immediate 
millennial transformation which it had 
brought about after 1850.” In the years 
that followed the Communist Manifesto, 
events took a course quite different from the 
direction in which, by Marxist theory, the 
revolution pointed. In the words of Hud- 
son: “There was no victorious counter- 
revolution, no restoration of private capital- 
ism. But instead of workers’ control there 
was the dictatorship of a single party... 
instead of an economic levelling, a differ- 
entiation of incomes comparable to that 
of the bourgeois world, and instead of 
progress towards liberty . . the growth 
of a mighty, authoritarian governmental 
power suppressing not only all political op- 
position but every kind of ideological 
dissent,” 

Convergence and coexistence are ruled 
out by “the vested interests of the ruling 
Communist parties.” These “great engines 
of despotic power,’ concludes Hudson, 
“have hardly anything to do with Marx and 
very little to do even with Lenin.” 

ANTHONY T. BOUSCAREN 

Professor of Political Science 

Le Moyne College 

Syracuse 

New York 


FRANCIS J Kase. People’s Democracy: A 
Contribution to the Study of the Com- 
muntst Theory of State and Revolution. 
Pp. 223. Leyden, The Netherlands: A 
W. Sithoff, 1968 25 guilders. 

In the “halcyon?” years preceding the 
Soviet invasion of Czechoslovakia, the con- 
cept of “multiple paths to socialism” sug- 
gested to many that the Soviet Union 
ideologists had tempered their earlier ad- 
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vocacy of violent revolution and proletarian 
dictatorship. But such hopes have been 
tossed, as Trotsky would have said, into 
the garbage heap of history. The new 
theme of the “socialist commonwealth” 
demonstrates that the bureaucratic oligarchs 
of Soviet Russia cannot and will not toler- 


ate any breach in the Stalinist conception ` 


of state power: 

The study by Dr. Kase, a specialist on 
Communist affairs who currently works 
with the United States Department of Com- 
merce, reveals that even the concept of 


“multiple paths to sosialism” masked a de- - 


termined effort to seize and maintain power 
by Communist parties that were subordinate 
to the ruling elite in Moscow. Through a 
careful analysis of the theory of people’s 
democracy as expounded principally by 
Soviet ideologists and, to a lesser extent, 
by ideologists of East European Communist 
states, Dr. Kase shows that the theory was 
designed to fit the various Communist 
states, having quite cistinctive features and 
levels of developmert, into the conceptual! 
framework of Bolshevik principles of state 
power. At the same time, the theory of 
people’s democracy provided a convenient 
rationale for regarding East European Com- 


munist states as only junior partners of the - 


Soviet Union. The concept, after all, 
posited a stage of development of the prole- 
tarian dictatorship which was less advanced 
than that to be fourd in the Soviet Union. 
The largely utilrtarian and pragmatic 
function of the theory of people’s democ- 
racy is nowhere more clearly illuminated 
than in the frequert changes in its char- 
acter in conformance with Soviet external 
policy requirements, Dr, Kase traces the 
evolution of the doctrine from its first im- 
portant formulation by Eugene Varga in 
March 1947—-embryonic elements of the 
doctrine could be found in the early history 
of Soviet Russia when the phrase ‘‘people’s 
republic” was used to describe more back- 
` ward regions of Asia—through such later 
revisions as that made by Georgi Dimitrov 
and Soviet ideologist Aleksandr Sobolev. 
The pragmatic nature of the theory was 
* also to be found in its willingness to accept 
the form of parliam2ntary republics to cloak 
the power of preletaman authoritarianism. 
If the form seem2d “absurd,” Dr. Kase 
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observes, it nonethless “indicates the high 
degree of flexibility of which the notion of 
people’s democracy was thought capable.” 

But for all its flexibility, the theory had 
a limited usefulness. It was hardly ap- 
plicable to the developing countries of Asia, 
Africa, and Latin America, where the great 
world struggle for ideological influence is 
being waged. Communist parties in these 
countries are inconsequential, and a Red 
Army is not available to provide the bul- 
wark for sustaining power. In consequence, 
the Soviets, in their striving for the kind’ 
of social transformation in developing coun- 
tries that would harness them to the chariot 
of Communist authority, have hit upon the 
new theory of “national democracy.” This 
would provide for a coalition of Com- 
munists and non-Communists but without 
the hegemony of the former, a vital com- 
ponent of the people's-democracy concept. 
Whatever the formula, Dr. Kase argues, the 
ultimate objective is the seizure of power 
by the Communists. If the reader has 
certain doubts about this last assertion, the 
reasoning for which seems somewhat forced, 
he can have no doubt about the usefulness 
of Dr. Kase’s analysis of the character and 
trend of the theory of people’s democracy. 

Wurm Korey 

Director 

B’nai B’rith United Nations Office 

New York City 


Davip J. O'BRIEN. American Catholics and 
Social Reform: The New Deal Years. 
Pp. xi, 227. New York: Oxford Univer- 
sity Press, 1968. $6.50. 

Here is an account of how American 
Catholics tried to make their church rele- 
vant during the depression years. It is well 
researched and thoroughly documented. In 
fact, it makes a good preface to the radical 
changes through which the Roman Catholic 
church is passing throughout the world 
today. 

When Catholics sought answers to social 
and economic questions, perhaps they were 
surprised to discover that a wealth of 
materials existed in the papal encyclicals. 

(Most Catholics did not even know that 

they existed. Reputedly, Al Smith, during 
his presidential campaign, when confronted 


with statements in an encyclical, asked, 
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LATIN AMERICAN GOVERNMENT AND POLITICS: The 


Dynamics of a Revolutionary Society, Revised Edition 
By Alexander T. Edelmann, University of Nebraska 


A. sociological-topical approach is used to illustrate the social forces whose 
influence and interplay underlie the politics of the region and also largely 
j determine the organization and operation of government. JUNE 


THE LEGAL PROCESS FROM A BEHAVIORAL 
PERSPECTIVE 


By Stuart S. Nagel, University of Hlinois 


A series of studies dealing with aspects of the legal process in general 
and the judicial process in particular which have been written from a 
unifying behavioral perspective. MAY 


SOVIET FOREIGN POLICY IN PERSPECTIVE 
By Robert G Wesson, University of California at Santa Barbara 


Delves into motivation and political necessity of the ideological cast of 
Soviet foreign policy; stresses continuity of fundamental Russian problem 
of resisti estern power and influence while dealing with Western 
states. SUMMER 
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Edited by Roy C. Macridis, Brandeis University, and Bernard E Brown 
Political systems: the way they function; historical, social, and other factors 


which account for similarities and differences. 676 pages/paperbound/ 
$6.95 lezi 


THE LANGUAGE OF MODERN POLITICS: 
An Introduction to the Study of Government 


By H Mark Roelofs, New York University 


Political activity. politicians talking to one another, communicative activity 
within pattern maintained by authority. 401 pages/$8.50 text 


Published in the Dorsey Series in Political Science 
Consulting Editor. NORTON E. LONG, University of Ilinois 


write for examination copies for college adoption 


THE DORSEY PRESS 


Homewood, Illinois 60430 


Kindly mention THE ANNALS when writing to advertisers 


198b 


Cornell University Press 





Modernization by Design 
Social Change in the Twentieth Century 


By CHANDLER MORSE, DOUGLAS E. ASHFORD, FREDRICK 
L oer i H. FRIEDLAND, JOHN W. LEWIS, DAVID 


Two political scientists, an economist, a specialist in public administra- 
tion, a sociologist, and a psychologist explain the growth process and its 
socioeconomic results in low-income countries. ‘The authors focus on 
the fact that late modernizers, instead of relying on evolutionary develop- 
ment, must employ political means to bring about desired types of change. 

416 pages, 3 charts, 3 tables $11.50 


Communism in the United States— 
A Bibliography 
Compiled and edited by JOEL SEIDMAN 


This guide will become a standard reference for students of the political 
history of present-day radicalism. By including material unfavorable 
as well as favorable to communism, Professor Seidman fills in the gaps of 
earlier bibliozraphies and revises, expands, and updates these works. A 
comprehensive index offers the reader quick access to the approximately 
7,000 items listed and described in the text. 560 pages $17.50 
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By EVERETT CARLL LADD, JR. 


The author examines the rapidly changing character of American society 
in the 1960’3 and the response to that change in the political thinking 
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and a small town in Connecticut. He explores in detail the ideational 
life of each community and presents a minute examination of sociopolitical 
conflict. He discovers that the line between national and local politics 
is dissolving with major implications for politics at both levels, and that 
the traditional polarity between liberal and conservative is no longer 
meaningful. 416 pages $11.50 
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“What the hell is an encyclicalr’?) But 
those interested soon discovered them. 

Unfortunately, or perhaps fortunately, de- 
pending on one’s viewpoint. the encyclicals 
are for world consumption, and not infre- 
quently, a bit ambiguous. (Witness the lat- 
est, Humanae Vitae.) So conservatives used 
them to back their positions, and liberals 
used them just as often to support theirs. 

Two chapters seem to merit special atten- 
tion: the first is that on Father John A. 
Ryan, who was an outstanding leader in 
the 1920’s and 1930’s, an apostle of the 
principle of “subsidiarity,” but as inter- 
preted by him to support the federal gov- 
ernment’s taking over much formerly left 
to the state or local government. Oppo- 
nents perceived it the opposite way. Basi- 
cally, it meant that local government 
should surrender its duties to remote gov- 
ernment only when it could not perform 
these duties adequately. 

The other chapter which I would single 


out is that on the rise and fall of Charles. 


E. Coughlin, the radio-orator priest who 
had a national audience during some years 
in the 1930's. At first a supporter of 
Franklin Roosevelt, he eventually attacked 
him and formed his own third’ party. 
Later he became anti-Semitic, according to 
the author. “He can be classed in ho 
school of thought because he was unsys- 
tematic and confused” (p. 169). 

Father Paul Hanley Furfey is also men- 
tioned, but not one of the by-products of his 
thought Essentially, he was an active re- 
former, and as Professor and later Chair- 
man of the Sociology Department at the 
Catholic University of America, he gave so- 
called “Catholic Sociology” a religio-re- 
_formist tinge which it required years to 
dispel. Despite this, his contributions were 
important, ` 

For a thorough understanding of Catholic 
social thought and “Catholic Action’”—the 
participation of the laity in the apostolate 
of the bishops—during the 1930’s, it would 
be difficult to find a better book in terms of 
its length. 


Professor of Sociology 
University of Notre Dame 
and St. Mary’s College 
Notre Dame 

Indiana 


Jonn J. KANE 
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Joun M Rosson. The Improvement of 


Mankind: The Social and Pokttcal 
Thought of John Stuart Mul. Pp. xi, 
292. Toronto: University of Toronto 
Press, 1968. $6.50 


One of the curious, and curiously per- 
sistent, criticisms of John Stuart Mill is 
the alleged disunity of his thought It is 
said, for example, that there is a disjunction 
between the early and the later Mill, as 
indicated by his revision of Benthamite 
utilitarianism. It is also contended that 
there are contradictions or discrepancies be- 
tween elements of his mature thought, as 
in the conflict between his utilitarian ethic 
and his insistence on individuality as an 
intrinsic good in the essay On Liberty. 

These and other charges are forthrightly 
confronted by Professor Robson in his 
excellent study of Mill’s social and political 


‘thought, and it is not an exaggeration to 


say that he elucidates and resolves them 
superbly. As Robson shows, it is hard to 
understand what is meant by the first criti- 
cism. Surely it is not expected that a man 
in his maturity will cling to all the opinions 
and judgments he held as a boy Intel- 
lectual growth entails not merely the ac- 
quisition of additional information but an 
enlargement of vision, a grasp of new per- 
spectives, a fuller appreciation of the dif- 
ference between what is ideally best or 
right and what is possible in the immediate 
Situation. It is the mark of a mature man, 
if he is also intelligent, not only that he 
question his own principles but also that 
he modify or even reject them in the light 
of this greater understanding. That Mill 
altered some of his views between his early 
years and his period of maturity—and the 
changes are actually far less than is some- 
times supposed—is hardly a cause for sur- 
prise, much less for condemnation. 

With respect to the second and more 
serious criticism, Robson demonstrates, by 
a painstaking analysis of each alleged dis- 
parity, that it generally rests on an insuff- 
cient attention to Mill’s language and to the 
totality of his social thought. Individual- 
ity, for example, is specifically included by 
Mill as but one of the elements of well- 
being; it is related to other means to that 
social end; and while it is surely a basic hu- 
man néed, there are other basic human ' 
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needs; hence, taking Mills position as a 
whole, it is justified zrecisely because it is 
conducive, indeed essential, to the ultimate 
end, utility. This is -rue also of equality 
which, properly understood, is not an end 
in itself but is an important part of the 
utilitarian end. Alweys Mill emphasizes 
that means are only means, even though, 
when justified by the end, they may them- 
selves be pursued as secondary ends. 

The qualities of balance and fairness that 
characterize Robson’s appraisals of these 
and other familiar criticisms are equally 
evident when he attənds to his primary 
tasks: the influences on and evolution of 
Mills social and political thought and'the 
unity of this thought in the mature Mull. 

In closely packed and carefully reasoned 
pages, Robson notes and assesses the chang- 
ing impact on Mill of Bentham and his 
father, Harriet Taylor, Coleridge, the Saint- 
Simonians, Carlyle, Comte, and Tocqueville. 
He exposes the tensiors and difficulties in 
Mils understandings, the areas in which 
Mill accepts the insights of others, and the 
points at which he baks and breaks away 
from the teachings of men whom he other- 
wise admires. After Robson, there can be 
no mistaking the influence of these several 
figures on Mill and the specific respects in 
which he is, or is not, indebted to them. 

In the longer and mcre important section 
of his book, Robson arzues his case for the 
essential unity of Mulls thought, both in 
method and in vision. With the System of 
Logic, and consistently thereafter, Mull’s 
method involved “the ~elation between the 
two controlling features of his thought, his 
desire for social advance and his sense of 
the practical, the first -he impelling force 
behind his work, the second the limiting 
condition on it.” Of xrimary significance 
here is Mill’s recognition of the need for 
more than fundamental principles of moral- 
ity; what is also required are subordinate 
or middle principles and rules for practical 
guidance on which moralists almost always 
agree even though tkey differ on first 
principles. 

The genuine unity of Miull’s thought is 
to be grasped, howeve:, only when one 
recognizes the central :mportance of the 
utilitarian ethic to his taeoretical and prac- 
tical work. Utility remains always the sole 
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test of actions and the proper end of plans 
To achieve the greatest happiness of the 
greatest number, Mill carefully distinguishes 
three activities of the effective social re- 
former, two of which are properly consid- 
ered as art, one as science. The artist 
formulates the end to be pursued in any 
particular endeavor and describes it to the 
scientist. The scientist studies this end as 
an effect to be achieved, isolates laws, and 
discovers means which, in accordance with 
these known laws, will enable the end to be 
reached. The artist examines these means; 
tests their desirability and practicability; 
proclaims the end as the object of im- 
mediate action; makes the theorem of its 
attainment, formulated by the scientist, 
into a rule or precept for practical guid- 
ance; and attempts to obtain general agree- 
ment so that the end may be attained. 
Throughout, accordingly, politics and eco- 
nomics are subordinate to sociology, which 
in turn is subordinate to ethics. 

To this reader, Professor Robson's ex- 
position, analyses, and argument are alto- 
gether convincing. Those who dissent from 


“this judgment will find refutation a formid- 


able task indeed. In any case, there can be 
little doubt but that we have here the best 
full-scale assessment of the social and polit- 
ical thougkt of John Stuart Mill. 
Davin SPTIZ 
Professor of Political Science 
Ohio State University 


Leo Strauss. Liberalism: Ancient and 
Modern. Pp. ix, 276. New York: Basic 
Books, 1968. $8.95. 


In his “Preface,” Professor Strauss tells 
us that he means by liberalism the opposite 
of conservatism; and he adds that, for all 
practical purposes, this assertion should 
suffice Later, in the same “Preface,” he ad- 
mits that this difference is not at all clear, 
especially since “Liberal” is often con- 
trasted with “illiberal.” This obscurity of 
meaning is further compounded by Profes- 
sor Strauss’s reference to classical political 
philosophy as both liberal and a proponent 
of the “closed society.” Nothing that he 
says throughout this book helps to clarify 
the jungle of meanings within which the 
term “liberalism” lives. 
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The book itself covers a very wide range 
of subjects, some dealt with in elaborate 
detzil; and many do not seem to have the 
slightest connection with its title. At least, 
three essays, “On the Minos,” “Notes on 
Lucretius, and “How to Begin to Study 
The Gude of the Perplexed’—which are 
interesting and often illuminating—seem 
to have nothing to do with hberalism of 
any species, and the two essays on hberal 
education seem to have little connection 
with political philosophy. The author says 
in the first of these that a liberal educa- 
tion is essentially that of a meeting with 
great minds Obviously, great minds, both 
dead and alive—if they produce, or are 
written about in, distributable writings— 
car. be met with in any society. In the 
second he essentially asserts that a liberally 
educated man seeks the light rather than 
the “limelight” It also seems to be an 
attack both on democracy and on universal 
education. Against the former, he uses 
M:ll; against the latter, he uses an argu- 
ment that may well be true’ universal edu- 
cation or mass education cannot, as a 
whole, produce liberally educated men in 
his sense. 

It would be interesting to comment on 
all of Professor Strauss’s chapters, for he 
has an extraordinarily interesting and de- 
vious mind, often rich in insights and 
scholarly subtleties. We can only mention 
one’ “Epilogue” It is a wholesale attack 
upon modern political science. He con- 
cludes as follows: “it [modern political sci- 
ence] fiddles while Rome burns. It is ex- 
cused by two facts it does not know that 
it fiddles, and it does not know that Rome 
burns” (p. 223) I do not believe that 
“modern” political scientists will like this. 

Somehow, and in some way, Professor 
Strauss, being an “orthodox” Jew, finds it 
necessary to deal with his “Jewishness.” IJ 
do not understand most of what he says. 
One thing which he seems to be saying is 
that the Jew of any stamp, liberal or con- 
servative, has a difficult time. Professor 
Strauss: writes like a Kabbalist, obscurely 
and shrouded in penumbras of the Trans- 
. cendental. 

RUBIN GOTESKY 
Professor of Philosophy 
Northern Illinois University 
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ANDREW BILLINGSLEY, with the assistance 
of Amy TATE BILLINGSLEY. Black Fami- 
lies in White America Pp. v, 218 En- 
glewood Cliffs, N. J > Prentice-Hall, 1968 
$4 95. 


This is the season for books on black 
America, and the phenomenon is welcome, 
for it is largely 2 manifestation of growing 
recognition of the enormity of the social 
problem of racial injustice that faces this 
country The American Negro (a word 
that I find myself parting with in sorrow, 
but which Billingsley uses throughout his 
text) 1s likely to become more studied than 
understood, more researched than aided, 
judging from the proliferation of literature 

The black family stepped onto the center 
of the publishing stage not long ago, when 
Daniel Moynihan stirred up some contro- 
versy, and became the favorite target of 
some people whom he had previously con- 
sidered to be on his side It is unlikely 
that Billingsley will ever be discussed so 
heatedly: first, because he does not write 
for the President of the United States and 
his work does not bear the official im- 
primatur of the government; second, be- 
cause anytime a white man says anything 
at all about blacks, these days, he is as 
vulnerable as a sitting duck facing a cham- 
pion marksman. and Billingsley has protec- 
tive coloration; and, finally, because he just 
does not say enough for anyone to get that 
excited about. 

His book is an effort to place the black 
family in a total-systems or Parsonian 
framework. The Negro family, the author 
asserts, should be seen as a subsystem of 
its own, “imbedded in a network of mutually 
interdependent relationships with the Negro 
community and the wider society.” It isa 
task more easily stated than accomplished, 
for to carry this out would require that one 
capture the nature, frustrations, hopes, and 
difficulties of black America, and the os- 
tensibly changing but actually quite ngd 
racial character of the wider society, with 
1ts increasing opportunities for a few and 
its castelike closed structure for the many. 

To criticize an author for what he 
omitted is merely to say that it is his book, 
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not the critic’s. Yet, it is dismaying to find 
Frazier’s classic work on the Negro family 
mentioned only in passing on a few occa- 
sions, Johnson’s work cited even less fre- 
quently, and the Moynihan Report dealt 
with most inadequately. Perhaps what im- 
peded Billingsley was his own ambivalence 
toward his subject matter. He is anxious 
to find “good” in black family life, yet its 
unfortunate characteristics are what -con- 
stitute his theme. In a few pages, he 
glorifies black families who have succeeded 
(what Frazier would Lave done to this sec- 
tion of the Billingsley book is not difficult 
to imagine), stresses that all black families 
are not on relief, are not disorganized, and 
do not have a missing father, and that, for 
those who do have these problems, the 
blame must be pleced squarely on history: 
slavery, the plantaticn system, and the 
tragic failure of Reconstruction. But this 
was the weakness of Moynihan, too: his 
belief that history was to be blamed for the 
tangle of pathology in the Negro family, 
and that the latter wes the cause of con- 
temporary ills of the blacks, all of which 
left the leaders of political, economic, and 
other institutions of today’s society—in- 
cluding labor leaders, educators, and the 
fest—free from responsibility. 

It will take courage to write a great book 
on the black family in this age of anger. 
Such a work will neither deny nor explain 
away delinquency, crime, illegitimacy, and 
addiction or the cleavage which seems to 
be growing between those with hope and 
those with despair, between those who seek 
to climb onto the institutions of the society 
and those who feel excluded from them, 
between those who wculd accept a place 
and search for more pleces for their breth- 
ren and those who scoff at their black 
brothers in white collars, or, finally, an 
even more significant group—the men and 
women who, in dazed apathy, just do not 
care. 

Such a book would assume, but not have 
to apologize for, the obvious: that it is not 
an indictment of black people, but of white 
society, when there are high crime rates, 
demoralization, and family disorganization 
in the ghettos, where despair reigns unchal- 
lenged. Billingsley has not written such a 
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book, but he has compiled facts, de- 
lineated approaches, and suggested ideas 
that will prove valuable to the person who 
does. 
EDWARD SAGARIN 
Assistant Professor of Sociology 
City College of New York 


Percy S. ComEN. Modern Soctal Theory. 
Pp. -xi, 247. New York: Basic Books, 
1968. $5.95. : 


Traditionally, texts on sociological theory 
appear in two basic forms. One approach 
presents the individual theorist, and often 
in the historic context in which his ideas 
appeared. The other approach character- 
istically divides a number of scholars into 
general schools of similar thought and ap- 
proach. Professor Cohen has disclaimed 
both. Rather, it was his intention to deal 
with a number of “closely related themes 
in theoretical sociology.” The result has 
been an unusually small book of 247 pages 
which focuses directly upon the primary 
theoretical problems currently engaging the 
discipline. The book is a remarkably cryp- 
tic, sophisticated, analytic, formal, and log- 
ical foray into what, for some, may be the 
sociological wilderness of functionalism, ac- 
tion theory, role congruence, system analy- 
sis, reciprocity, interdependence, and so on. 

It is Cohen’s central thesis that socio- 
logical theory can be assessed through the 
interplay of three basic and indispensable 
criteria: (1) Theory “should explain, or 
suggest a way of explaining, why social 
phenomena have the characteristics which 
they do have”; (2) “it should provide ideas 
for the analysis of complex social processes 
and events”: and (3) “it should aid in the 
construction of models of how social struc- 
tures and systems operate.” Using these 
three theoretical essentials, Cohen selec- 
tively focuses on the development of con- 
temporary social theory and particularly 
on the work of Marx, Durkheim, Pareto, 
Simmel, Radcliffe-Brown, and Parsons. 
And, in the final reckoning, the Parsonian 
concern with the elements of social action, 
structure, and system forms the nexus of- 
Cohen’s analysis. 

Although not an advocate of the view, 
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Cohen feels that all theory can perhaps be 
reduced to the problem of social order. 
After chapter 1, which deals quite formally 
with the character of social theory, he turns 
to “The Central Problems of Sociological 
Theory” (chapter 2) and suggests that four 
general theories of order may be distilled 
from the ocean of discourse centered on 
this vital problem—the “coercion” ap- 
proach, the “interest” theory, the “value- 
consensus” view, and the “inertia” theory. 
Almost every major figure in the history 
of social theory, as Cohen sees it, can 
finally be located in one of these four 
major views. 

In the following chapters Cohen then 
proceeds to discuss the essential theoretical 
views regarding the generic force or forces 
which make society possible. To this end, 
he proceeds from a discussion of functional- 
ism to another on action theory, with its 
characteristic emphasis on microrelation- 
ships, the elements of rationality, norma- 
tive forces, means-ends, and the like. It 
is at this juncture that Marx, Weber, and 
Pareto serve as the critical points of 
orientation. 

From the elements of action, Cohen goes 
on to social systems in chapters 5 and 6, 
and Parsons looms as the central figure 
here. The themes of constraint, the prob- 
lems of participation, cohesion and solidar- 
ity, compHance, consensus, system-integra- 
tion, functional interdependence, and sys- 
tem-reality are the overriding concerns. 
From this point, Cohen moves from the 
perspective of static structures and systems 
into the realm of dynamics and process— 
social change—in the last two remaining 
chapters. 

In the current literature, there is nothing 
like Cohen’s book. It is remarkable for its 
lack of jargon and obscurantism, which 
often accompany systemic theory. Cohen 
has the ability to reduce complex theoret- 
ical issues to their essentials and to pre- 
sent them in a clear, cogent fashion. His 
editorial penchant to focus arguments from 
one to two to three, and so on, will prove 
extremely useful to both professionals and 
students. The book will unquestionably be- 
come a main resource in both graduate an 
undergraduate courses in theory. Sociology 


203 


ig unquestionably enriched through the 
publication of this book 
Wittiam M. DoBRINER 
Professor of Sociology 
Hofstra University 
Hempstead 
New York 
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MAXWELL Jones. Beyond the Therapeu- 
tic Community: Social Learning and So- 
cial Psychiatry. Pp. xxi, 150. New 
Haven, Conn.: Yale University Press, 
1968. $5.75. 


State mental hospitals, like other total 
institutions for the warehousing of depend- 
ent, disruptive, and marginal men and 
women, are not designed to be therapeutic 
The appearance, public image, nature, size, 
location, and organization of the state men- 
tal hospital effectively compromise its abil- 
ity to provide adequate treatment. Pro- 
longed and usually involuntary hospitaliza- 
tion in such a -highly structured and 
regimented institution in which there is an 
unbridgeable gulf between the managed and 
the managers is hardly a conducive atmo- 
sphere for successful social learning De- 
spite some improvement in recent years, 
the mental hospital continues to discultur- 
ate, isolate, estrange, and understimulate its 
long-term patients, with the result that 
many deteriorate and regress in their func- 
tioning, and many more become dependent, 
disengaged, and incapable of independent 
living. 

Various alternatives to institutionaliza- 
tion, such as outpatient care, day care, 
night hospitalization, home treatment, and 
general-hospital, short-term, intensive ther- 
apy facilities, have been established in the 
last few years. Indeed, a comprehensive 
community system of care is emerging 
The state hospital population is rapidly de- 
clining, and in time its patients will consist 
almost wholly of those who could not be 
treated in the community settings: 

One of the principal architects of this 
changing orientation is Maxwell Jones, the 
foremost pioneer and ideologue of the ther- 
apeutic community movement. In Be- 
yond the Therapeutic ‘Community, the 
third of his volumes on the subject, and the 
first in ten years, Jones offers a theoretical 
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formulation of the theory and concepts of 
milieu therapy and of the problems of 
translating these into ward policy and prac- 
tice In addition, he describes the initial 
application of these same principles in 
contexts, such as the classroom, which are 
far removed from tae mental hospital ward 

The main theme of this book is that all 
interaction within a ward or hospital setting 
—-between patients, patients and staff, and 
staff with staff—must and can be so ordered 
as to redound to the benefit of the patients 
and the learning of the staff The goal of 
this structuring is to create a setting in 
which there is twc-way communication 
among all persons, both patients and staff, 
multiple leadership, and diffuse decision- 
making machinery. The therapeutic com- 
munity features maximum patient interac- 
tion and participation, the free expression 
of feeling, decision-making by consensus, 
few rules and regulations, patient leader- 
ship, continually onzoing activities, the 
elimination of all indiznities historically as- 
sociated with patient status, and a primary 
emphasis on group rather than individual 
therapy Thus, Dr Jones, Superintendent 
of the four-huncred-bed Dingleton Hos- 
pital in Scotland, rejects the medical model 
of treatment as grossly inadequate for psy- 
chiatry and projects instead a “living-learn- 
ing” model based on symbolic interaction 
theory. 

Beyond the Therateutic Community is 
clearly a reflection of the dedication and 
commitment of the author to the principles 
of relationship and milieu therapy. Al- 
though what he suggests is no longer new 
or startling—as was his first book on the 
subject——this systematic theoretical for- 
mulation is a valuable eddition to the litera- 
ture on social and community psychiatry 

Simon Drinrrz 

Professor of Sociology 

Ohio State University 


FreD E, Katz. 4utonomy and Organiza- 
tion: The Limits of Social Control. Pp 
viii, 179. New York: Random House, 
1968. $5.95. 

Liberal social theory has generally con- 
ceived society as a system of restraints 
against which the individual must struggle 
to preserve a measure of independence. 
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Professor Katz focuses attention on the 
other side of the coin: he elaborates the 
idea that the effective working of any social 
system “requires a degree of autonomy 
from the system.” This applies to large- 
scale organizations, for example, schools, 
factories, hospitals, and even prisons, as 
well as to small groupings like the family 
The purpose of the book, as its author 
states, “is to indicate some of the ways in 
which independent behavior is woven into 
the fabric of society ” 

_ The thesis is supported by a descriptive 
analysis of the life that goes on in schools 
and in factories, with attention to informal 
activities and interests—the “subculture” of 
values and behavicrs—as well as to institu- 
tionalized relations. A chapter entitled 
“Autonomy and Power” points out that 
limitation of power is a component of all 
social structures, totalitarian as well as 
democratic, and that sociological study 
must concern itself with an analvsis of 
existing social behavior, rather than with a 
discussion of ideals. To elucidate auton- 
omy among professionals, Professor Katz 
presents an extensive analysis—based on 
his doctoral dissertation—of the case of 
the medical pathologist. The whole of Part 
II is devoted to a study of the autonomous 
activities of the pathologist in relation to 
the hospital’s administration, to profes- 
sional colleagues, and to university research 

The book does not deal with the issues 
of freedom and dissent in religion, philos- 
ophy, ethics, or politics. It confines itself 
to the problem of flexibility and independ- 
ence for workers and professionals in, and 
while, carrying out their occupational rôles. 
Although Professor Katz regards the im- 
provement of human social relations as im-~ 
portant, taat is not the subject of the pres- 

ent study. Writing in his capacity as a 
sociologist, he addresses himself to “the 
problem of improving the analytic theory 
of complex organizations.” He believes 
that the sociologist can establish ‘“‘auton- 
omous specifications” for the various areas 
of social activity “just as the theoretically- 
oriented enginer develops specifications for 
tolerances ın mechanical equipment.” In 
an appendix, he attempts to delineate quanti- 
tative approaches to the problem of the rela- 
tion of autonomy to over-all organization. 
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Cne may be skeptical of the idea that 
limits of autonomy for social arrangements 
can be dezermined quantitatively in anal- 
ogy with mechanical engineering. Espe- 
cially, one may deny the validity of at- 
tempts to discuss major social relationships 
witaout reference to a philosophy of values, 
on the one hand, and to the actual economic 
ane political structure of the society in 
question, on the other hand Nevertheless, 
the book has merit It serves as a counter- 
weight to the simplistic pattern of thought 
which corceives of independence in terms 
of a self-sufficient “individual” confronting 
“society” as an undifferentiated whole 
Moreover, the detailed analysis of concrete 
social situations helps us to realize that 
medern technological society does not, 
necessarily or inevitably, lmit personal 
freedom, provided—this should be made 
explicit—chat it operates within the frame- 
work of an authentic democratic constitu- 
ticn and of a system of economy devoted 
to the general welfare 

I. B BERKSON 

Emeritus Professor of Education 

City College of New York 


ALAN C KercxHorF and Kurt W Back 
The June Bug: A Study of Hysterical 
Contagion. Pp. ix, 239 New York: Ap- 
pleton-Century-Crofts, 1968. $2 95. 


In June 1962, the dressmaking de- 
partment of a textile plant was temporarily 
closed due to the sudden outbreak of an 
epidemic. Over a period of eleven days, 
approximately sixty women fell victim to 
an ailment characterized by nausea, faint- 
ing, headaches, dizziness, and a feeling of 
being swollen “hke a balloon” Although 
the symptoms were widely attributed to 
insect bites, careful examination of the 
premises by an entomologist failed to find 
any evidence of an insect capable of in- 
flicting such toxc effects Since no phys- 
ical explanation could be found for these 
symptoms, medical authorities and com- 
pany officials concluded that they were of 
psychogenic origin Two months after the 
incident. a team of social psychologists en- 
tered the plant—in the guise of making a 
study of “worker attitudes and opinions’ — 
in search of a more detailed explanation of 
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the incident. A painstaking analysis of 
their data, collected largely by survey- 
research methods, brings some semblance 
of order out of a seemingly chaotic situa- 
tion The results are reported in this mono- 
graph: a study oi hysterical contagion—the 
rapid and widespread dissemination of a be- 
havior pattern in which no conscious effort 
is made by the participants to imitate one 
another 

Most previous studies of crowd phe- 
nomena deal only with gross action pat- 
terns, such as collective flight or attack, 
rarely distinguisking among the diverse con- 
tributions of different participants. But 
Kerckhoff and Back make a careful analysis 
of the differences among those who were 
affected by the “bug” and sought medical 
care, those who acknowledged similar symp- 
toms but did not request treatment, and 
those who were unaffected in spite of the 
excitement and publicity. Accounts of 
similar incidents suggest that such outbursts 
are likely to occur among people under 
strain from problems for which they have 
no acceptable solution, and their data show 
that the women most intensely involved 
were indeed those who were under greatest 
strain—those who had to work overtime, 
who provided one-half or more of their 
family income, who suffered domestic diffi- 
culties, and who lacked faith in the com- 
plaint channels of the plant Personality 
traits also enter the picture; those who 
were sensitive to minor discomforts and 
were incapable of handling them on their 
own were most likely to be affected 

Since the authors had sociometric data 
and access to medical records, they were 
able to reconstruct the pattern of dissemina- 
tion. Initially, the attacks occurred among 
women who were socially isolated During 


the height of the epidemic, however, dis- 


semination took place through a network 
of friends and close associates Then, after 
belief in the existence of the mysterious in- 
sect was well established, attacks occurred 
even outside these circles. This is one of 
the most important contributions to the 
study Such abservations lead the authors 
to propose that an unusual behavior pattern 
may be set by accident; it “catches on,” 
however, if it serves as a vehicle for the 
symbolic expression of frustration and dis- 
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content. Furthermore, rumors, such as the 
one on the “bug,” provide a plausible ex- 
planation of the discomforts. 

What is missing from this account is the 
sense of excitement that characterizes such 
outbursts. Hampered by the necessity of 
relying upon retrospective testimony, the 
authors were unable <o reach the heated 
interchanges through which such situations 
come to be defined. Certain advantages 
developed from the delay, however. Since 
the boundaries of the affected group were 
known, it was possible ‘to interview almost 
all of the victims as well as a sample of 
others at the plant. The availability of 
medical records also provided data on vari- 
ous configurations of symptoms and inten- 
sity of involyement, as well as the order in 
which the attacks occurred. The authors 
are to be congratulated for the promptness 
with which they set up their investigation, 
for they have made'a notable contribution 
to the understanding of an important form 
of collective behavior. Since we live in a 
period ‘of widespread discontent, all kinds 
of outbursts of this nature are likely to 
occur. This study brings us a step further 
toward specifying the conditions under 
which such episodes assume each of their 
diverse forms. 

TaMOTSU SHIBUTANI 

Professor of Sociology 

University of California 

Santa Barbara 


SAMUEL MENCHER. British Private Med- 
ical Practice and the National Health 
Service. Pp. 125. Fittsburgh: Univer- 
sity of Pittsburgh Press, 1968. $4.95. 


Based on published reports and personal 
interviews with leaders cf the medical pro- 
fession, executives of the health insurance 
societies, and a “small but select sample of 
general practitioners and consultants en- 
gaged in private prectice,” this work pre- 
sents a qualitative analysis of an impor- 
tant facet of the Natioral Health Service 
(NHS) that has received comparatively lit- 
tle attention in the medical care literature 
in the United States. 

In an opening overview of the prior status 
and discernible trends since the implementa- 
tion of the NHS in 1948, the author deals 
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with comparisons cautiously. Odd as it 
may seem, there are no hard data on such 
items as the extent of private practice out- 
side the NHS. Nonetheless, by putting to- 
gether bits of evidence, Mencher seems to 
justify his conclusion that “apart from a 
small proportion of general practitioners 
and patients, general medical practice is 
essentially under the N.H S.” ‘The pro- 
portion of paid consultants in the NHS 
hospitals who also engage in part-time 
private work has declined slightly. How- 
ever, not all private consultants are in the 
NHS, and he interprets this evidence con- 
servativelv, especially in the face of several 
reasons why the part-time role seems advan- 
tageous to the consultant and acceptable to 
the public. He also notes the impact of 
government policy, which has allocated a 
reduced absolute number of hospital beds 
to paying patients during a period of sub- ; 
stantial increase in total hospital beds under 
the system, The result has been an in- 
crease in the development of beds in 
private nursing homes, where there is less 
assurance of either high quality or com- 
pleteness in the services offered. 

With regard to insurance, Mencher notes 
that “the income and, thus, to a large ex- 
‘tent, the axistence of private consultant 
and hospital practice are dependent upon 
the presence of the provident societies.” 
While the old contributory societies, which 
served the working class, have, turned to 
providing financial sickness benefits, the 
provident societies have concentrated on in- 
suring members against the costs of private 
hospital care. The three main provident 
societies have grown impressively The 
main problems that they are encountering 
are familiar ones: drug coverage and rising 
costs in general. Mencher considers the 
growth of the provident societies, which 
now cover slightly under 3 percent of the 
population, as still much too small “to sup- 
port the position of those who view their 
expansion as indicative of a widespread dis- 
illusion with the National Health Service.” 
Nevertheless, at least some of the growth 
in private insurance is due to an increasing 
provision for such coverage as a fringe 
benefit in wage negotiations. The provident 
societies appear vigorous; they operate at a 
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low proportion of cost to the benefits paid; 
and they are making the best of the ad- 
vantages of greater privacy of care, free- 
dom of choice of specialists, and, the like, 
that they offer. | 

Private practice appeals primarily to the 
upper socioeconomic classes and to older 
persons with conventional ideologies. How- 
ever, “patients, like doctors, are often not 
fully private,” and it is quite common to 
find patients seeking general practitioner 
care under the NHS, and private hospital 
care. One of the most potent influences in 
the decision for private care appears to be 
an inevitable consequence of a dual system 
of this kind. The physician, even granting 
that he is most conscientious, is almost 
bound to give certain amenities and special 
considerations to his private patients 

In the final chapters, some of the major 
unresolved issues and dilemmas which con- 
front the medical profession are discussed: 
whether or not drugs should be supplied 
private patients under the NHS; the cost- 
basis for private beds; the inoperative 
statutory fee-schedule; the limits on the 
size of patient panels; the appointment of 
general practitioners to hospital staffs, the 
built-in inequities of a system which legit- 
imizes two standards of care; and the like 
In summation, Mencher’s interpretation is 
generally optimistic for the future of the 
NHS, but he does not suggest that further 
changes are unnecessary. “The complaints 
of doctors,” he notes, “are concentrated on 
bringing about advantages and reforms 
within the Service, not its abandonment ” 

In the United States today, where the 
probabilities of an eventual move toward 
general national health insurance are in- 
creasing, it is more desirable than ever that 
careful studies be made of all relevant ex- 
perience elsewhere. Mencher’s observation, 
for example, of the extent to which British 
private patients persist in turning to the 
NHS for drug coverage, on the one hand, 
while patients using the NHS for all else 
still turn to private specialists, on the other 
hand, surely has something to tell us about 
necessities within the better system that we 
hope to build. 

The book, though lacking in original 
quantitative information and not exhaus~ 
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tive, should still have much appeal to the 
thoughtful reader—especially because of 
its many vignettes which evince penetrating 
analysis and insight. 
Epwarp S$. ROGERS 
Professor of Public Health 
and Medical Administration 
University of California 
Berkeley 


S. M MILLER and FRANK RESSMAN. So- 
cial Class and Social Policy. Pp xiv, 
302. New York: Basic Books, 1968. 
$795 


Social science and social action are re- 
ciprocal each can contribute to and profit 
from the other. ‘ The authors, both of 
whom combine the roles of academics and 
activists, have drawn upon their own con- 
siderable experience and their own previous 
writings to produce an impressive book on 
the urban poor. There is a triple focus 
the characteristics of the poor; a critique 
of existing poverty programs; and construc- 
tive proposals for change The authors 
treat issues of policy, that is, the underlying 
problems and relevant social-class dynam- 
ics in program-formulation, and issues of 
technology, that is, activities calculated to 
increase , practitioners’ effectiveness The 
result should be of interest to social scien- 
tists, professional workers, and concerned 
citizens. i 

In the early sections of the book, the 
authors set forth policy objectives and 
analyze today’s poor In the middle sec- 
tions, education, mental health, and com- 
munity action are given careful examina- 
tion. The final unit includes a synthesis of 
the viewpoints developed throughout the 
book Some of the pervading themes are 
the following: (1) The poor are a heteroge- 
neous population; many have significant 
strengths; many are open to change But 
there is nothing romantic about poverty. 
(2) A number of our institutions incor- 
porate a class bias The goal should be to 
change institutions to involve the poor, not 
change the poor to fit existing institutions 
(3) Nonprofessionals have an integral part 
to play in all the institutions examined, not 
simply as helpers or as people without 
alternative employment, but as people with 
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special, needed capacities. (4) Change will 
neither come abcut exclusively from out- 
side the system—for example, by Alinsky 
and the New Left, wich their greater com- 
mitment to power than to program—nor 
solely from within the system. Both inside 
and outside strategies—the pressure of the 
underclass for ckange and their involve- 
ment in change—are needed. (5) Popular 
analyses and strategies may need re-exam- 
ination. Some cases in point: the authors 
reject that view cf the culture of poverty 
which sess the poor as locked into a life- 
style that blocks change. Headstart is no 
panacea. Reversion tc the goal of improv- 
ing Negro. schools rataer than progressing 
with integration is opposed (6) Change 
involving the poor will yield benefits to the 
whole society. 

The book is rich in critical insights and 
strikingly cohesive. ‘The authors demon- 
strate well the merit of using social sci- 
ence in the service of action. Their next 
objective, they sav, is the complementary 
one of drawing contributions to social sci- 
ence theory from their ideas and experi- 
ences 

HAROLD A. GIBBARD! 

Professor and Chairman 

Department of Sociclogy 

West Virginia University 


ALVIN Scsorr. Explorations in Social Pol- 
icy. Pp. x, 308. New York: Basic 
Books, 1968. $6.95. 

Alvin Schorr’s Explorations in Soctal Pol- 
icy is organized into five parts: “The So- 
cially Orphaned,” “Filial Responsibility and 
Family Policy,” “The Air We Breathe” 
(despite the title this section is not about 
pollutants!), “Community Services—Penal- 
ties of Pragmatism,” “One Nation-Indivis- 
ible” Within each of these sections are 
essays and papers which Mr. Schorr has 
previously published in professional jour- 
nals or monographs not ordinarily sought 
out by the layman. In addition to the sub- 
stantial quality of his thinking and writing, 
an incidental, but by no means inconse- 
quential, value of the present compilation 
is its accessibility in this form to the non- 
professional. 

The section titles. but especially the sub- 
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jects covered in the chapters, support the 
range of Mr Schorr’s interests and con- 
cerns. dependent children, the Fifth Com- 
mandment, the culture and nonculture of 
poverty ‘the tenth chapter, entitled “The 
Nonculture of Poverty,” is an exceptionally 
stimulating one), housing, income-mainte- 
nance (including ‘“‘demogrants,” such as 
children’s' allowance}, and sustained com- 
prehensive planning. 

In a few well-chosen words on the Follow- 
ing subjects, Mr. Schorr presents ideas that 
may startle as well as provoke the reader 
On planning. “Unfortunately, planned urban 
development has really been impeded by 
an unwillingness to see private or govern- 
mental vested interests eliminated or even 
much disturbed”; also “thus, it is not en- 
tirely wreng but it is not entirely right to 
say that the principle being asserted is 
laissez fatre: a more exact term is evitez 
fatre (avcid action)”; “we are disciples of 
know-how rather than know-why” On 
poverty: “It may be exact to say that in 
our country today those people are poor 
who can least afford it.” On housing “We 
have never spent for housing the poor a 
sum of money that begins to offset the 
disadvantage they suffer” And on civil’ 
rights: “Tt has been observed that the 
crime rate among Negroes drops sharply 
where protest action begins The moral is 
clear. We do not have a choice between 
tension and peace. We have a choice be- 
tween tension that is constructive and ten- 
sion that is destructive.” 

A carefil reading of these pages will sup- 
port a characterization of Mr Schorr made 
by John W Gardner, formerly Secretary of 
Health, Education, and Welfare and now 
Chairman of the Urban Coalition: “Mr 
Schorr is as much at home in the world of 
action as he is in the world of reflection ” 
Mr. Schorz’s previous affiliations, with the 
Department of Health, Education, and Wel- 
fare and the Office of Economic Oppor- 
tunity, and his present association, as Pro- 
fessor of Social Policy, with the Florence 
Heller Graduate School for Advanced Stud- 
ies in Social Welfare, Brandeis University, 
attest to the validity of Mr. Gardner’s ob- 
servation. The present volume offers solid 
fare for the student, the teacher, the plan- 
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ner, the administrator, and the doer—by no 
interpretation are these terms intended to 
be mutually exclusive—as well as for the 
concerned citizen. 
ArTHor E, FINK 
Professor of Social Work 
University of North Carolina 


Gus Tyrer The Political Imperative: The 
Corporate Character of Unions. Pp xvii, 
294. New York: The Macmillan Com- 
pany, 1969. $795. 


The author’s justification for writing this 
book is that the newer “disciplines to un- 
derstand man and his man-made institu- 
tions’ have not been employed in the 
understanding of trade unions. Those in 
the fields of “anthropology, sociology, 
ethology, psychology (especially psycho- 
analysis)” must be allowed to make their 
contributions to our knowledge of unions 
He undertakes to repair the failing by 
writing an “anthropologic investigation of 
unions’ the missing link between man’s 
relationship to the apes and his employer ” 
Given that this objective is worthy, the 
author sets very low quality standards for 
his own product despite his highly critical 
comments on past writings He ventures, 
he says, “into the precarious realm of la- 
bor’s long-neglected institutional origins and 
imperatives, equipped with untested weap- 
ons and unproven thoughts, with the hope 
that the dead bones of our failures will 
leave a trail for others to follow.” 

The valiant knight does start off for his 
battle, but his weapons are insufficient for 
the undertaking. His lance is trimmed 
with decorative embroidery, but he shuns 
serious encounters with the established dis- 
ciplines, except for an occasional jab into 
Sumerian society and into Greek and 
Roman history. He avoids non-Western 
societies, past or present, and judging by 
his references and discussions, Europe for 
him is primarily Great Britain. American 
society is his primary source of material 
American anthropological studies of the 
economies and organization of man in non- 
literate societies find little place in this 
analysis. One cannot find here the names 
of American psychologists like Stagner or 
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sociologists like Dubin, both of whom have 
studied unions. One searches in vain for 
the names of psychiatrists or ethologists 

His bout with the historians hardly be- 
gins before he terminates it He accuses 
them of having failed to dig “into the 
medieval past to the era of guildism to 
uncover the roots of unionism” He cor- 
rectly notes that in Great Britain “guilds 
and unions are viewed as unconnected phe- 
nomena” His librarian has not served him 
well with the writings of recent British 
scholarship on the origins of British unions 
He should at least have perused Turner and 
Thompson. His hurried finding is that “the 
resemblence between unions and guild is 
sufficiently striking to warrant the conclu- 
sion that the two are congenitally, but not 
directly and organically related” He 
triumphantly proclaims that “the remark- 
able likeness between union and guild js 
dramatic testimony to the thesis that unions 
are universal,” 

This conclusion is important because he 
wishes to denounce the “folklore that the 
organization of workers to put unionized 
(united) pressure on employers is a child 
of the industrial revolution” But it is 
hardly necessary to reach the above conclu- 
sion by engaging in etymological exercise 
and by insisting that all collectives, whether 
of priests, warriors, or workers, are unions, 
and that, therefore, unions are like all 
other collectives Many studies of unions 
in developing countries have found that 
they were often nurtured in nonindustrial 
environments. 

To rely on John P Davis’ book on “Cor- 
porations,” which first appeared in 1897, 
for definitions of the characteristics of a 
corporation appears an unnecessary affront 
to more recent historians of corporations 
Tyler seizes on the writings of one highly 
productive insightful apologist for the mod- 
ern corporation to provide the tie between 
the union and the corporation. He con- 
cludes that both are “social institutions or- 
ganizing human efforts to a common end” 

He does not prepare the reader in the 
introduction for his reliance on the early 
wisdoms of modern evolutionary biology. 
One hundred pages are devoted to the 
“Ontogeny of American Labor,” a swift ex- 
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cursion through two hundred years of 
American labor history. He ends the book 
with chapters dealing with collective bar- 
gaining (a “political process in which the 
union differentiates itself from and unites 
with the company’'), trade-union participa- 
tion in politics (wkere they “invariably dis- 
cover other views with which they seek ac- 
commodation and which they affect”), and 
the dilemma of “leadership [which finds] 
that the organization which has given him 
his freedom must also be allowed to be 
free.” 

The author’s excursions into the “the- 
oretical study of trade unions” would 
benefit from a more precise and responsible 
use of language and a great deal more 
scholarship. The volume is hardly a take- 
off point for further writing. 

SOLOMON BARKIN 

Professor of Eccnomics 

University of Massachusetts 


Cert Peaca. West Indian Migration to 
Britain: A Sociel Geography Pp. xvi, 
122. New York: Oxford University 
Press, for the Instizute of Race Réla- 
tions, 1968. $4.25. 


This is a thorough-y poor book. Its 
faults range from elementary errors to pre- 
tentious interpretation, from the padding of 
thin data to the wooden style of the doc- 
toral thesis from which it is derived. Its 
virtues lie not in the analysis, but in the 
subject matter, an interesting social prob- 
lem that has become a hot political issue. 


The basis for the first third of the book ~ 


is a table giving the emigration from each 
island of the British West Indies in 1955- 
1961 as a percentage of its total population 
in 1960. The islands range in population 
from 12,000 to 1.6 million, and one conclu- 
sion is that this disparizy is important (pp. 
28-29). This simple series is compared, 
one by one, with seven other factors. Not 
only is there no attempt to test the com- 
bined effect of several variables, but the 
relation between each two is judged by in- 
spection rather than bv calculation of one 
or another index of correlation. Indeed, it 
is not clear whether the author even knows 
what the term correlation means, when he 
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writes that “the highest rates of increase do 
not correlate with the highest rates of 


emigration” (p. 18). 


To analyze the conditions in the United 
Kingdom, the author begins by “construct- 
ing an index of employment for each year” 
(p. 37)—that is, by citing the number of 
job vacancies listed by a government bu- 
reau. This “index of employment” is then 
compared with several other factors, but as 
there are too few to cover enough pages, in 
two instances (Tables 17 and 22, Tables 20 
and 24), the series is broken off at 1960 
and then continued later. 

The general conclusion is that West In- 
dians migrate in response to employment 
opportunities in Great Britain. This state- 
ment, hardly one to startle the reader, is 
undoubtedly valid, up to a point; but the 
simplistic contrast between “push” and 
“pull” is not convincing. After Britain’s 
restrictive Jaw went into effect, in spite of 
the increasing demand for labor, “the rate 
of issue’ of work vouchers was a declin- 
ing series of absolute figures (p. 58, italics 
in the original). 

The two chapters which follow the first 
section pertain to patterns of West Indian 
settlement in Britain The author con- 
cludes that immigrants avoid the areas with 
the fewest job opportunities, but do not 
predominantly settle in those with the most 
opportunities. Whether this half-contra- 
diction of Dr. Peach’s previous conclusion 
is valid is difficult to say A measurement 
of unemployment and job openings across 
the whole range of occupations is of limited 
relevance to a group congregated at the 


‘lower skill levels, and an ecological correla- 


tion by units as large as counties is, in any 
case, a dubious indicator. 

If geographers want to abandon the 
traditional limitations of their discipline and 
to investigate problems hitherto studied by 
economists, sociologists, and demographers, 
they may well add a new dimension to our 
understanding, but only if they take the 
trouble to learn something of the methodol- 
ogy and findings of these prior analyses. 

WILLIAM PETERSEN 

Robert Lazarus Professor 

of Social Demography 
Ohio State University 
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Raymond A. Baver and STEPHEN A. 
GREYSER, 1n collaboration with DONALD 
L. Kanter and Wittiam M WEN- 
BACHER, with the assıstance of ALICE E 
COURTNEY and CHRISTOPHER GALE. Ad- 
vertising in America: The Consumer 
View Pp. xxvi, 473. Boston: Division 
of Research, Graduate School of Business 
Administration, Harvard University, 1963 
$5.00. 


ʻA more accurate subtitle would be “The 
Views of 1,536 Consumers in 1964,” as re- 
ported to interviewers in two lengthy ses- 
sions “A premium was offered to en- 
courage participation, “but after unsatisfac- 
tory first results, “incentives of greater 
value were offered.” How much greater? 
The reader is not told To what extent 
did the “incentives” influence responses? 
No one knows. Respondents were asked: 
“Did you find the counting and recording 
of ads easy enough to do®” The authors 
themselves say that this question invited a 
“Ves,” and 86 percent so responded Why 
were respcendents not given a choice among 
several alzernatives? How could anyone 
not know whether the task had been easy 
for him to do? Yet, 8 percent responded, 
“Don’t know.” The authors tell the reader 
that the data show that women, “for whom 
ads are presumably an important factor in 
their role as household purchasing agents,” 
were more likely to find the interviewing 
interesting and easy. Are women the pur- 
chasing agents?’ How important are adver- 
tisments to them? Who buys the apph- 
ances, automobiles, houses, insurance, gar- 
den equipment, power tools, sporting equip- 
ment, men’s clothing, and the hke? The 
section on methodology is concluded with 
these words ‘The reader, however, is 
presumably [italics added] more interested 
in the results of the research than in our 
evaluation of the way it was carned out ” 
Perhaps, but, inasmuch as the method af- 
fects the results, the reader might be more 
interested in the method Parenthetically, 
it must be noted that the words assume and 
presume, or their equivalents, appear re- 
peatedly. 

This reader is also interested in the fact 
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that the research for the book was paid for 
by the American Association of Advertis- 
ing Agencies (AAAA) Bauer is Professor 
of Consumer Behavior, and Greyser is As- 
sistant Professoz of Advertising, at Har- 
vard University. Collaborators Kanter and 
Weilbacher are advertising practitioners 
who represented the AAAA Committee on 
Research. No representative of the con- 
sumer was a member of the Committee 
The book really presents the advertising in- 
dustry’s view of the consumer’s view of 
advertising 

It 1s not surprising, therefore, to find the 
book’s conclusions to be that opinions 
about advertising and advertisements are 
preponderantly favorable; that advertising 
does not occupy a central position in peo- 
ple’s consciousness; that even though “the 
data are lamentably sparse, they suggest 
that attitudes have not changed much in a 
decade”; and that “the consumer is no 
helpless passive target of communications 
He is an active defender of his time, 
energy, attention, and interests.” Consum- 
ers interviewed for the book found that 
only 23 percent of the advertisements were 
annoying, while 36 percent were viewed as 
enjoyable and 35 percent, as informative 
Advertisements of soap and detergents were 
found to be the most annoying: “Yet we 
must presume [italics added] that these 
ads perform the selling job, since manufac- 
turers continue to use them” Must we so 
presume? Might not soap and detergents 
be purchased without any advertising? 
Might not less annoying advertisements sell 
soap? Manufacturers ‘do not know the 
answers to these questions because they 
have not tried such alternatives—and might 
be surprised if they did try them. 

Chapter 10 is more than a summary 
It deals with such questions as whether ad- 
vertising raises prices, whether advertising 
is truthful, and whether advertising per- 
suades people to buy things that they do 
not want or need On these and other 
issues, the authors indicate that more re- 
search is needed. 

LELAND J GORDON 

Professor Emeritus 

Denison University 

Granville 

Ohio 
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Constantinos A. Doxiapis. Ekistics: An 
Introduction. to the Science of Human 
Settlements. Pp. 527. New York: Ox- 
ford University Press, 1968. $35 00. 
Ekistics is a tantalizing book. 

encyclopedic; 479 maps,’ diagrams, and 

photographs are incluced in its 527 pages. 

It purports to be an introduction to a 

new science, with a kasic philosophy and 

fifty-four “Ekistic Laws”: laws of develop- 
ment, laws of internal balance, and laws of 
location, structure, and form. Like econ- 
omy, eRistics is derived from the Greek 
oikos, home. The new science is replete 
with neologisms-——cynaolts, dynametropohs, 
dynamegalopolis, and ecumenopolis—and 

with acronyms—IDEA (Isolation of Di- 

mensions and Elimination of Alternatives) 

and CID (Continuously Increasing Dimen- 
sionability). 

It is the work of a vibrant, lovable man, 
with a wonderful fair for the dramatic. He 
is probably the most active town planner in 
the world today, his wcrk extending to more 
than a dozen countries During the war, 
he was a leader in a fantastic technical un- 
derground, which, on the lifting of the Oc- 
cupation, was ready with thousands of blue- 
prints for the rebuilcing of Greek cities 
He was Minister of Reconstruction during 


the Marshall Plan, and he was recognized 


as a man'of decision end action. 

There had been « famous Chart of 
Athens of 1932, framed by a group formed 
around LeCorbusier and Gropius: Interna- 
tional Congresses of Modern Architecture 
(SIAM), propagated in Sert’s Can Our 
Cities Survive? (1942).- Doxiadis evi- 
dently thought that it needed updating. So 
he assembled on the Island of Delos in 1963 
a group which promulgated the Declara- 
tion of Delos in tbe ruins of the classic 
amphitheater. Its contents were, perhaps, 
not startling. It was striking because its 
Signatories were diverse in culture and 
background, including Margaret Mead and 
Barbara Ward, who leter told audiences in 
the United States that she had never really 
thought about urban problems until re- 
cently. 

As delegate of Greece to the First Ses- 
sion of the United Nations Committee on 
Housing, Building, and Planning, Doxiadis 
fluttered the diplomatic dovecotes by 
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pressing throughout the fortnight to have 
the Committee renamed “Committee on 
Ekistics.” The author invites this approach 
to a brief review by asserting that “this 
book should be regarded as an outline of 
my personal experiences ” His work covers 
a-wide intellectual range which is sup- 
ported by a bibliography that encompasses 
Schweitzer, Valéry, Menninger, both Hur- 
leys, de Chardin, and Tagore. Indeed, he 
sees the following “sciences directly con- 
tributing to “Ekistics: cultural disciplines, 
economics, social sciences, technical dis- 
ciplines, political sciences and administra- 
tion.” Is this a stertingly new recognition 
of what we have long viewed as the neces- 
sary components of meaningful planning? 

This volume is full of technical analyses 
which reflective planners find helpful 
in organizing .their thinking. But in the 
exposition of his philosophy, Doxiadis has 
been trapped by a metaphor that seems to 
have strong appeal to leading architect- 
urbanists like Eliel Saarinan and Albert 
Mayer: the image of the city as a living 
organism, with its principles of organic 
growth. There are illustrations showing the 
likeness of the circulatory systems of a 
city to those of a tree or the human nerv- 
ous, system. Hexagonal patterns in nature 
—the tissue of the insect’s wing, Radiolaria, 
and the wasp’s nest-—are offered to justify ` 
hexagons as the optimum unit.for planning 
a city. 

A city is not a living organism. It is 
artifact of man. Its form results from the 
decisions of thousands—private enterprisers 
or public officials, wise or unwise—to 
build or not to build. It is confusing for 
social scientists to play with these biological 
forms and processes. 

It is, perhaps, évidence of the author’s 
dependence upon his personal experience 
for his outline that he nowhere refers to the 
many proposals for hexagonal land-planning 
early in the twentieth century by Noulon 
Cauchon of Canada, Inigo Tiggs, and 
others. In 1935 Thomas Adams, director 
of the first Regional Plan of New York 
and Environs, in his Outline of Town and 
City Planning, characterized this schéme as 
theoretically interesting but of no practical 
significance. Perhaps Doxiadis foresees the 
hexagon, and many other elements of his 
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science of Ekistics, as the building blocks 
of his ‘“ecumenopolid” of the twenty-first 
century 
CHARLES 5 ASHER 
Professor of Poltical Science 
Brooklyn College 
City University of New York 


K Austin Kerr American Railroad Polt- 
tics, 1914-1920: Rates, Wages and Effi- 
ciency Pp. vii, 250 Pittsburgh. Uni- 
versity of Pittsburgh Press, 1968. $7 95 


Since the mid-nineteenth century, Amer- 
icans have been so opposed in principle to 
government ownership of industnal enter- 
prises that there has been little study of 
the politics and economics of government 
control. The host of European ventures of 
this kind have not inspired a large hterature 
of comparative history in the United States 
This makes Professor Kerr’s careful study 
of the problems of private railroad opera- 
tion and warzime federal control an impor- 
tant book His research has been thorough, 
including the use of relevant manuscript 
collections as well as a large quantity of 
government documents. Refusing to make 
many value-judgments, he shows the com- 
plications involved in either strict regula- 
tion or federal control of a major industry. 

“Railroad Politics” revolved around the 
contests of shippers, railroad executives, 
and labor leaders. Of these three groups, 
the shippers, including almost every farmer 
and businessman in the nation, were the 
most powerful, but they were not a united 
group. Big-city businessmen, dealing in 
manufactured products, wanted good ser- 
vice and facilities more than cheap rates, 
farmers and others shipping bulk com- 
modities over long distances made low rates 
their mator objective. Since higher wages 
would presumably raise rates, the latter 
group also opposed the demands of labor. 
Caught in a period of gradual and then 
rapid inflation, the railroad executives pe- 
riodically demanded rate-increases 

The study illustrates the aversion of both 
business and government leaders to effective 
planning, as the nation engaged in war A 
railroad War Board tried to introduce more 
effective utilization of facilities, only to be 
warned by the Justice Department that 
they were violating the antitrust laws. 
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When insistence on competition finally pro- 
duced a major crisis in transportation, the 
railroad executives were relieved to have 
the government assume control. Ironically, 
therefore, the “owners” were pleased, 
whereas the “public,” that is, the shippers, 
were not The latter lost their bargaining 
advantages, as did labor, to a considerable 
degree : 

Granting his scholarly purpose, Professor 
Kerr’s work seems open to few criticisms 
Full of political detail, 1t 1s not exciting 
reading, but the facts are necessary for an 
understanding of the situation Perhaps he 
should have given more weight to the long- 
term pressures of inflation on rates before 
1918, and to the contribution of unusually 
bad weather in December 1917 and Jan- 
uary 1918 to the breakdown of freight 
service, but these were not critically im- 
portant exogenous factors 
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GartH L Mancum MDTA. Foundation 
of Federal Manpower Policy Pp vii, 
184 Baltimore Johns Hopkins Press, 
1968 $6.50, 


From the news coverage, one 1s likely to 
become confused about our manpower 
policies and programs A great deal of 
favorable publicity has been given to the 
subsidized Job Opportunities in the Busi- 
ness Sector program (JOBS), sponsored by 
the National Aluance of Businessmen ‘The 
Job Corps of the Office of Economic Op- 
portunity (OEO) has received about the 
same coverage, but usually it has been un- 
favorable However, modern training pro- 
grams with the longest history, and prob- 
ably the most influential in regard to basic 
national manpower policies, are contained 
in the Manpower Development and Train- 
ing Act of 1962 (MDTA). Dr. Mangum 
does an excellent job of briefly describing, 
analyzing, and evaluating this portion of the 
New Frontier—Great Society manpower 
legislation 

The training program instituted under 
Title II of the Act is assessed according to 
various criteria including costs and benefits 
as well as legislative objectives The 
author also discusses Title I, which includes 
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a public policy for broad national man- 
power planning as well as provisions for 
research, experimental programs, and labor- 
mobility projects. 

The original objective of the legislation, 
the substantial reduction of unemployment 
through training, based on the assumption 
of widespread job vacancies, has not been 
realized. However, from fiscal 1963 to 
1968, tens of thousands of unemployed and 
underemployed persoas received training 
which contributed to steadier employment 
and higher incomes for most of these 
trainees. 

The author is not afraid to face basic 


issues. For example, he would give priority , 


to the training of disatvantaged individuals 
over meeting the ezonnmy’s need for highly 
skilled workers, in spite of charges that 
Manpower Development and Training may 
become another poverty program if the 
criteria of training in critical skills and of 
more efficient use of manpower are not 
granted top ratings. Among Dr. Mangum’s 
other recommendations is his suggestion 
that national empkasis should be placed on 
monitoring and evaluating programs with- 
out detailed federal administrative in- 
volvement in individual projects. He would 
grant increased importance to research in 
view of the need for’ more knowledge of 
the labor market. It is apparent, as the 
author suggests, that there is a need for 
expanded programs. -In 1968 only 272,000 
individuals, or, three-tenths of one percent 
of the labor force, were‘enrolled in MDTA 
institutional and on-the-job projects. 

The usefulness of tris monograph would 
probably have been increased with the in- 
clusion of a chart cutlining the various 
agencies involved in MDTA. The strug- 
gles and compromises among the bureauc- 
racies within the Depeztment of Labor and 


the Department of Health, Education’ 


and Welfare (HEW), zhe two departments 
chiefly responsible foz administering the 
act, and among other competing agencies, 
such as OEO and JOBS, are well described 
MELVIN J. SEGAL 
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Michigan State University 


ALAN R. Raucaer. Public Relations and 
Business, 1900-1929. Pp. xu, 178. 
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Baltimore: Johns Hopkins Press, 1968 

$6.95. 

This author puts forth the thesis that 
corporations before 1917 sponsored the 
largest, most important experiments in 
publicity and that imitation developed the 
public relations field, a goldfish-bowl the- 
ory of development. He states that the 
United States Committee on Public In- 
formation of World War I, contrary to ac- 
cepted belief, was really “not indispensable 
to the development of public relations 
elther as a business policy or as a voca- 
tion.” The basic concepts of publicity did 
not change from the pre-1917 period, he 
maintains. 

He denies and dismisses the existence, of 
counseling in public relations, without of- 
fering proof for his assertion, when contrary 
proof is readily available. He dismisses 
evolutionery development and the changes 
that brought about today’s profession, when 
contemporary and later highly respected 
chroniclers like Henry Pringle, Pulitzer 
Prize winner; John T, Flynn; Stanley 
Walker, author of City Editor; and Eric 
Goldman, Princeton history-professor, come 
to completely divergent conclusions. 

Actually, the author’s thesis is based on 
uncorroborated statements, which are inac- 
curate or are from undocumented second- 
ary sources. He ignores the difference be- 


‘tween 1900 publicity and 1929 public rela- 


tions, which varied in purpose and practice. 
And he ignores the fact that 1900 publicity 
could hardly have been imitated. It and 
its practitioners functioned in practical 
secrecy. Private business was indeed pri- 
vate business. Sparse communication 
existed between publicists of that era. No 
special publications or associations provided 
interchange So-called railroad and public 
utilities public relations was, for the great- 
est part, only whitewashing. Even this did 
not reach beyond the readers of the rele- 
vant trade journals. A taboo against men- 
tion of public relations and publicity in 
the press generally existed until 1923, the 
publication date of this reviewer’s Crystaltz- 
ing Public Opinion. Obviously, false prem- 
ises and insufficient research lead to false 
conclusions. 

This reviewer’s major criticism, however, 
is the author’s lack of accuracy, especially 
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when live or printed sources are available 
for the truth. Inexcusable major and 
minor errors about this reviewer occur, 
though a preface comment gives the im- 
pression that the author has checked his 
manuscript with living and printed sources. 
For example, this reviewer was not, as 
stated, a correspondent of The New York 
Times, nor the editor of the Medical Re- 
view of Reviews, nor did he know how the 
Lee agency was run—and does not know 
now. Letters from Edsel Ford to the re- 
viewer and historical accounts by Matthew 
Josephson and others deny false allegations 
printed-in the book about his association 
with Lights Golden Jubilee. The record 
is in the Library of Congress archives. 
Truth is forever on the scaffold, said James 
Russell Lowell. 
Epwarp L, BERNAYS 
Cambridge 
Massachusetts 


Harry H. WELLINGTON. Labor and the 
Legal Process. Pp. xi, 409. New Haven, 
Conn.: Yale University Press, 1968. 
$10.00, 


Wellington deals with five problems cen- 
tral to the institution of collective bargain- 
ing, an institution he wants to see survive. 
He concludes that three of these problems 
pose no present threat: union and manage- 
ment stakes in the bargaining process as 
. molded by national policy, the role of 
unions in the political process, and the 
status of the individual in the collective 
context. Two problems are considered ‘to 
be major ones, raising survival questions: 
the “emergency” strike and the public in- 
terest in settlement terms. 

The approach is normative rather than 
empirical, Strike data used in discussing 
major strikes, for example, are selective. 
The conclusions here, and elsewhere, rely 
on analysis, insight, and published views 
The analysis is able. The combing of rele- 
vant writing is thorough; 333 pages of text 
have 45 pages of footnotes attached to 
them. The insights—to avoid the cliché— 
are fertile, and it is this which makes this 
small book worth pondering. 

Wellington is Phelps Professor of Law 
at Yale University. His interest is in the 
legal process, meaning essentially the judi- 
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cial and legislative development of public 
policy, and in the ways in which this proc- 
ess has interacted with other social proc- 
esses in the development of collective bar- 
gaining, and especially in how legal re- 
sources can be brought to bear on current 
challenges. 

While it is tempting to comment on how 
Wellington, employing as a frame of refer- 
ence the legal and normative concept of 
freedom of contract, looks at such ques- 
tions as the duty to bargain, the legal scope 
of bargaining, and particularly what the 
Supreme Court has done to the collective 
agreement under Section 301 of Taft-Hart- 
ley, the temptation must be resisted in view 
of the space allocation and the greater im- 
portance of other aspects of his analysis. 

The discussion of major work-stoppages 
contains a useful evaluative examination of 
most of the techniques that have been used 
or proposed for the control of such dis- 
putes. One proposal which was omitted is 
the partial injunction. The one most 
blessed is the choice of procedures. The 
treatment does not achieve as high a level 
as some other parts of the study. 

This reviewer thinks that the basic weak- 
ness of this analysis is the failure of the 
authors to perceive the overriding political 
character of the strike, which customarily 
results in government intervention. A 
fundamental part of the problem is not 
just to find more satisfactory ways to in- 
tervene, but to reduce the intervention, 
which means to dissipate in some measure 
the political compulsion toward government 
action and to make freedom of contract 
more viable, 

Wellington’s most significant ideas on the 
settlement of disputes briefly reflect ‘the 
national economic interest. He brings some 
Imaginative thinking to bear on the thread- 
bare subject of wage-cost inflation and the 
so far abortive attempt at public guideposts 
for collective bargaining and price-setting. 

It is proposed that the legal duty to 
bargain be extended to include good-faith 
discussion of a number of flexible guide- 
posts. Thus, the parties would be forced 
to take positions on the relation of pro- 
posed wage increases to such things as 
productivity rates, labor supply in the in- 
dustry, wage- and price-level behavior, 
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projected pricing policy, and other mean- 
ingful criteria. 


~ 


This proposal is ccupled with one to. 


establish, by industrial and geographical 
subdivisions, permanent commissions of 
public members, havinz the following du- 
ties. to study the varticular problems con- 
tinuously, to have power to intervene in 
major bargaining situations, to express the 
general position of the government regard- 
ing the settlement, and to press for, but not 
to demand, terms that are fair as measured 
by the public interest. 

Simply to state these notions is to do 
them some injustice The whole exposition 
merits study. 

JOHN Perry HorRLACHER 

Professor of Political Science 

University of Pennsylvania 


OTHER BOOKS 


ALDERFER, Harop F. Public Administration 
in Newer Nations, Pp xi, 206. New York: 
Frederick A, Praeger, 1968. $12 50. 

ARTHUR, Henry B, Jaus P. Houck, and 
GEORGE L. Becxrorp. Tropical Agribusiness 
and Adjusimenis-Banonas. Pp xi, 210. 
Boston’ Division of Research, Graduate 
School of Business Admimuistration, Harvard 
University, 1968 $12.30. 

Banton, Micraen (Ed.). Anthropological 
Approaches to the Siudy of Religion. Pp. 
xhi, 176. Paper-bound edition. New York: 
Barnes & Noble, 1968. $3.25, 

Banton, MICHAEL (Ed). Political Systems 
and the Distribution cf Power. Pp. xli, 142. 
Paper-bound editicn. New York: Barnes & 
Noble, 1969. $3.25 

Banton, MicHaet (Ed) The Relevance of 
Modeis for Social Anthropology. Pp. xl, 
238. Paper-bound edition. New York: 
‘Barnes & Noble, 1968 $325 

Banton, Micwasi (Ed.) The Social Anthro- 
pology of Complex Societies Pp. xin, 156. 
Paper-bound edition New York: Barnes & 
Noble, 1968 $325 

BARNARD, CHESTER I The Functions of the 


Executive. Pp xxxrvi, 334. Cambridge, 
Mass.: Harvard University Press, 1968, 
$7 50, 

Baum, Ricsard. Btrbkographic Guide to 


Kwangtung Communes, 1959-1967 Pp. 
236. Hong Kong: Union Research Insti- 
tute, 1968. $5 00. 

Becker, Josep M Guaranteed Income for 
the Unemployed: The Story of SUB. Pp. 


THE ANNALS OF THE AMERICAN ACADEMY 


xix, 326. Baltimore: Johns Hopkins Press, 
1968, $12.00. 

Bibhography of Publications: As of 30 June 
1968. Fp. vi, 287. Paper-bound edition. 
Alexandria, Va.: Human Resources Research 
Office, George Washington University, 1968. 

Bienen, Henry. Tanzania: Party Transfor- 
mation and Econom Development. Pp. 
xv, 446. Princeton, N.J.: Princeton Uni- 
versity Press, 1967. $11.50. 

Bocor, Donatp J. Principles of Demography. 
Pp. xi, 917. New York: John Wiley & 
Sons, 1969. $16 50. 

BRADLEY, F. H. The Presuppositions of Criti- 
cal History. Edited by Lionel Rubinoff 
Pp. viii, 147 Paper-bound edition Chi- 
cago’ Quadrangle Books, 1968. $2.45. 

Brinton, Jasper Yeates The Mixed Courts 
of Egypt. Pp. xiv, 305. Second (Revised) 
Edition, New Haven, Conn.: Yale Uni- 
versity Press, 1968. $12 50 

BrovE, JOHN The Process of Modernization: 
An Annotated Bibliography on the Socio- 
cultural Aspects of Development. Pp. x, 
378. Cambridge, Mass.: Harvard Univer- 
sity Press, 1969. $6 50. 

Brown, James R, ann Sem Lin (Eds.). 
Land Rejorm in Developing Countries. Pp. 
xxi, 463 Paper-bound edition. West Hart- 
ford, Conn: John C. Lincoln Institute, 
University of Hartford, 1968. No price. 

Burns, ARTHUR Lex. Of Powers and Their 
Politics: A Critique of Theoretical Ap- 
proaches. Pp. xv, 299 Englewood Cliffs, 
N.J.: Prentice-Hall, 1968 $7.50 

Burns, Vincent Gorvrrey. The Man Who 
Broke a Thousand Chains: The Story of 
Social Reformation of the Prisons of the 
South. Pp. 350 Washington, D.C.: Acrop- 
-olis Books, 1968 $7.95 

CAMMETT, Jonn M. Antonio Gramsci and 
the Origins of Italian Communism. Pp my, 
306. Paper-bound edition. Stanford, Calif.: 
Stanford University Press, 1969 $2.95. 

CCP Documents of the Great Proletarian - 
Cultural Revolution, 1966-1967. Pp. vi, 
692. Hong Kong: Union Research Insti- 
tute, 196 $15.00 f 

CHAFEE, ZECHARIAH, JR. Three Human Righis 
in the Constitution of 1787. Pp. 245, 
Paper-bound edition. Lawrence: University 
Press of Kansas, 1968. $2.95. 

CHAMBLISS, , WLLIAM J.° Crime and the Legal 
Process. Pp ix, 447. New York: McGraw- 
Hill, 1966. No price. 

Cuessman, © WALLACE Theodore Roosevelt 
and the Politics of Power. Edited by Oscar 
Handlin. Pp. viii, 214. Boston: Little, 
Brown, 1969. $5 00 


Book DEPARTMENT 


Corrin, Wuasam D. (Ed). Simulation in 
the Study of Politics. Pp x, 365. Chicago: 
Markham, 1968 $795. 

Davin, Martın. Allernative Approaches to 
Canal Gains Taxation Pp xvi, 280. 
Washington, DC. Brookings Institution, 
1968 $6.75. 

DeutscH, Karu. The Analysis of Interna- 
tional Relations. Pp. x, 214 Englewood 
Cliffs, N J. Prentice-Hall, 1968 $5.95 

Duncansoxn, Dennis J. Government and 
Revolution 1n Vietnam Pp xiv, 442 New 
York Oxford University Press, 1968 $950 

Dyos, H., J. (Ed). The Study oj Urban His- 
tory: Proceedings of an International 
Round-Table Conference of the Urban His- 
tory Group at Gilbert Murray Hall, Uni- 
versity of Leicester on 23-26 September 
1966. Pp. xxi, 400. New York: St. Mar- 
tin’s Press, 1968 $1350 

Esman, MILTON J, AND DANIEL § CHEEVER. 
The Common Aid Effort Pp. xiv, 421. 
Columbus‘ Ohio State University Press, 
1967. $7.50. 

Gans, Hespert J People and Plans: Essays 


on Urban Problems and Solutions. Pp. 
xvii, 395. New York: Basic Books, 1968, 
$10 00 


GOLDSTEIN, ABRAHAM S The Insanity De- 
fense Pp. 289 New Haven, Conn: Yale 
University Press, 1967. $600. 

GUNNELL, Joun G. Political Philosophy and 
Time Pp x, 314. Middletown, Conn. 
Wesleyan University Press, 1968 $10.00. 

Gustarvis. Rasa Turning Gn. Pp xvni, 326 
New York. The Macmillan Company, 1969. 
$6 95 

Hanwarpt, ArTHUR M, Jr. The German 
Democratic Repubhc. Pp xm, 126. Paper- 
bound edition. Baltimore’ Johns Hopkins 
Press, 1968, $2 45, 

Harris, GEORGE S The Origins of Commu- 
nism in Turkey. Pp 215. Stanford, Calif 
Hoover Institution on War Revolution and 
Peace, Stanford University, 1967 $7 50 

Harriss, C LoweLL, AnD Ormers Federal- 
State-Local Fiscal Relationships Pp x, 
502. Prmceton, NJ> Tax Institute of 
America, 1968. $12 50 

Hawrey, Wiis D., and FREDERICK M. WIRT 


tEds ). The Search for Community Power. 
Pp xiu, 379. Paper-bound edition. Engle- 
wood Cliffs, NJ.: Prentice-Hall, 1968, 
55 25 


HEILBRONNER, WALTER L Printing and the 
Book in Fifteenth-Century England Pp. 
xiv, 105 Charlottesville’ University Press, 
of Virginia, 1967. $7 00 


217 


HELLER, Cerra S (Ed) Structured Socal 
Inequality: A Reader in Comparative Social 
Stratification. Pp xı, 548, New York. The 
Macmillan Company, 1969. $8.95 

Hoeser, E Apamson. Das Recht der Natur- 
volker: Hine vergleichende Untersuchung 
rechtlicher Ablaufe. Pp. 438 Olten, Ger- 
many Walter Verlag, 1968. DM 36 

Howagp, Donatp S Social Welfare: Values, 
Means, and Ends Pp xi, 467. New York’ 
Random House, 1969 $8 50. 

Hucxker, CHARLES O, Chinese Government wn 
Ming Times; Seven Studies. Pp. xi, 285. 
New York. Columbia University Press, 
1969. $12.00 

Hueues, E, R. The Invasion of China by the 
Western World Pp. xvi, 317 Second edi- 
tion. New York: Barnes & Noble, 1968 
$7.00 

Index to Selected Works of Mao Tse-tung and 
Selected Military Writings of Mao Tse-tung. 
Pp 180 Hong Kong: Union Research In- 
stitute, 1968. $5.00. 

Jacoss, Lewis. The Rise of the American 
Film: A Critical History. Pp. xxxii, 631 
Paper-bound edition. New York: Teachers 
College Press, 1968. $395 

JOHNSON, ARTHUR M, and Barry E. SUPPLE. 
Boston Capitalists and Western Railroads: 
A Siudy in tke Nineteenth-Century Rail- 
road Investment Profession. Pp x, 392. 
Cambridge, Mass: Harvard University 
Press, 1967 $1000. 

Jormyt Economic COMMITTEE or THr US. 
Concress An Economic Profile of Main- 
land China. Pp xv, 684 New York. 
Frederick A. Praeger, 1968. $18 50. 

KAISER, Kart. German Foreign Pohcy in 
Transition: Bonn between Easi and West 
Pp. x, 153 Paper-bound edition New 
York: Oxford University Press, 1968 $1.95. 

KENNEDY, Ropert F. Thirteen Days: A 
Memoir of the Cuban Missile Crisis. Pp. 
224. New York: W. W. Norton, 1969. 
$5.50. 

Kruca, SHINZzO, AND Kenzo Tance (Eds). 
Regional Structure of Japanese Archipelago 
(Atlas) Pp. 531 Tokyo’ Japan Center 
for Area Development Research, 1968. No 
price. 

Leaca, Eomund (Ed) The Structural Study 
of Myth and Totemism., Pp. xix, 185 
Paper-bound edition New York Barnes 
& Noble, 1969. $325 

Lerenvre, GeEorcES. Napoleon: From 18 
Brumaire to Tilsit, 1799-1807. Pp x, 337 
New York: Columbia University Press, 
1969 $750. 


218 


Lévy, CLAUDE, 4ND Paur Turar. Der 
Schwarz Donnerstag. Pp. 232. Paper- 
bound edition. Olten, Germany: Walter- 
Verlag, 1968. DM 14. 

LIJPHART, AREND. The Politics of Accommo- 
dation: Pluralism and Democracy in the 
Netherlands. Pp xiv, 222. Berkeley and 
Los Angeles: Un:vers:ty of California Press, 
1968. $5.75. 

Luno-cau CHEN ann Harorp D. LassweEcxt. 
Formosa, China and the United Nations: 
Formosa in the World Community. Pp. x, 
428. New York. St, Martin’s Press, 1967. 
$8.95 . 

McLeop, A. L. (Ed.). The Pattern of New 
Zealand Culture. Pop. xii, 301. Ithaca, 
N.Y.: Corneil University Press, 1968, 
$10.00. 

McManners, JOEN. Lecturers on European 
History, 1789-1914: Men, Machines and 
Freedom. Pp. viii, 420. New York: Barnes 
& Noble, 1967. No price 

Manaatam, J. J, With the Assistance of 
CornELIA Morcan. Human Mieration: A 
Guide to Migration Literature in English, 
1955-1962. Pp 194, Lexington: Univer- 
sity of Kentucky Press, 1968. $15 00, 

A Manual of Style. Prepared by the Edi- 
torial Staff of the University of Chicago 
Press. Pp. ix, 546. Twelfth (Revised) Edi- 
tion. Chicago: University of Chicago Press, 
1969. $10.00 

Marty, Marrin E. The Search for a Usable 
Future. Pp. 157. New York. Harper & 
Row, 1969 $495. , 

Mason, Josus Brown. International Rela- 
tions & Recent History: Indexes, Abstracts 
& Periodicals. Pp xviii, 243. Paper-bound 


edition. Santa Barbara, Calif.: ABC-CLIO ~ 


Press, 1968 $3.00. 

Menticorr, W N. British Foreign Policy 
since Versailles, 1919-1963. Pp xxi, 362 
New York: Barnes & Noble, 1968 $7.25 

Miner, Jonn B. Personnel and Industrial 
Relations: A Managerial Approach Pp 
xiii, 562. New York: The Macmillan Com- 
pany, 1969. $9.95. 

Morrison, James F. The Polish People’s 
Republic. Pp xx, 16C. Paper-bound edi- 
tion. Baltimore: Johns Hopkins Press, 
1968. $295 

NrIesANCK, PAUL, AND JCHN B. Pore. Resi- 
deniial Rehabilitation: The Pitfalls of Non- 
Profit Sponsorship. Pp. xii, 128. Paper- 
bound edition Puiladelphia: Institute for 
Environmental Studies, University of Penn- 
sylvania, 1968. No price. 

Patscey, Crureron. From Cotton to Quai: 
An Agricultural Chronicle of Leon County, 


`, 


THE ANNALS OF THE AMERICAN ACADEMY 


Florida, 1860-1967. Pp. x, 162. Gaines- 
ville: University of Florida Press, 1968. 
$6.50. 

Parmer, Norman D., anp Howarp C: Per- 
KINS. International Relations: The World 
Community in Transition. Pp. xxxv, 799. 
Third Edition. Boston: Houghton Mifflin, 
1969. $895 

Pano, NicHoLas C. The People’s Republic of 
Albania. Pp. xvi, 185. Paper-bound edi- 
tion. Baltimore: Johns Hopkins Press, 1968. 
$2.95. 

Porter, BERwaRD. Critics of Empire: British 
Radical Attitudes to Coloniaksm in Africa, 
1895-1914, Pp. xvi, 369 New York: St 
Martin’s Press, 1968. No price. 

Rers, Joen W Town Planning in Frontier 
America. Pp. 473. Princeton, N J.: Prince- 
ton University Press, 1969. $13.50. 

Riptey, F. F. (Ed.j. Specialists and Gen- 
eralists. Pp. 213 New York: Barnes & 
Noble, 1968. $5.00. 

RosEensLoom, Ricuagp S, and Rosin MARRIS 
(Ed ). Sociali Innovation tn the City: New 
Enterprises -for Community Development. 
Pp. xi, 200. Paper-bound edition. Cam- 

_ bridge, Mass.: Harvard University Press, 
1969 $3.00. 

Russ, Ronatp I. The Unredeemed: Anti- 
Semitism in the Soviet Union. Pp 316. 
Chicago: Quadrangle Books, 1968. $10.00. 

Russert, Bruce M. (Ed.). Economic The- 
ories of International Politics. Pp. ix, 542. 
Chicago: Markham, 1968 No price 

Rurman, Grrzert L. The Economy of Tan- 
ganytka Pp. xiv, 190 New York: Fred- 
erick A. Praeger, 1968. $12.50. 

SEGAL, RONALD. The Americans: A Conflict of 
Creed ‘and Reality. Pp. xii, 340. New 
York: Viking Press, 1968 $695. 

SEN, Smoar D, K. A Comparative Study of 
the Indian Constitution, Vols. I and II, Pp 
vxvili, 1,125. Reprint Edition. New York: 
David McKay, 1968. $16.25. 

SENIOR, CLARENCE, AND WILLIAM S. BERNARD 
(Eds.). Toward Cultural Democracy. Pp. 
173. Paper-bound edition. New York. 
Associated Educational Services Corpora- 
tion, 1948. No pnie. 

omMiTH, Marx E, IU, anb Craupe J. Joxrns, 
Jr. (Eds.). American Defense Policy. Pp 
xvii, 551. Second Edition. Baltimore: 
Johns Hopkins Press, 1968, $12.00. 

SPEIER, Hans Force and Folly: Essays on 
Foreign Affairs and the History of Ideas. 
Pp. vii, 342. Cambridge, Mass.: MIT. 
Press, 1969. $12.50. 

TANDON, PrakasH. Punjabi Century, 1857- 
1947. Pp 274. Paper-bound edition 


Book DEPARTMENT 219 


Berkeley and Los Angeles University of 
California Press, 1968. $2.75. 

Vert, Chaupio (Ed) Obstacles to Change 
tt Latin Amertca Pp vii, 263 Paper- 
bound edition New York: Oxford Uni- 
versity Press, under the auspices of the 
Royal Institute of International Affairs, 
1969 $1958 

Watt, W. Montgomery. islamic Political 
Thougki Pp m, 186. Chicago. Aldine, 
1968 $475. ; 

Weaver, RoseRrT C, anp OrmrRs. The Future 
of Federalism. The Law Center Dedication 
Lecture Series Compiled by Samuel Shu- 
man Pp 120 Detroit Wayne State 
University Press, 1968 $495 

Werner, Myrow (Ed), State Politics in In- 
dia. Pp xi, 520. Princeton, NJ: Prince- 
ton University Press, 1968, $12 50 

ZANtNovicH, M Gerorce. The Development 
of Socialist Yugoslavia. Pp xx, 182 Pa- 
per-bound edition Baltimore’ Johns Hop- 
kins Press, 1968 $295. 

ZIADEH, Faraat J Lawyers, the Rule of Law, 
and Liberalism: in Modern Egypt Pp xi, 
177 Stanford, Calif: Hoover Institution 
on War, Revolution and Peace, 1968. $2 70 


International 
Studies 


Quarterly Journal 
of the Indian School of 
International Studies 
Ferozeshah Road, New Delhi 1 


Vol. 10, No. 4 
APRIL 1969 


SPECIAL ISSUE ON TIBET 


Contents 


Tibet in International Law 
R P. Anand 
India and the Tibetan Question 
P, C. Chakravarti 
The Indo-Tibetan Boundary 
T. S Murty 
Chinese Control of Tibet and Its 
Implications for India’s Defence 
R Sawhny 
The Dalai Lama: A Study of the 
Institution 
R. Rahul 
Towards Integration: Tibet since the 
Revolt 
G P. Deshpande 
Tibet since the Rebellion of 1959 
Bhaban: Sen Gupta 


Notes and Memoranda 


China and Tibet 1949-1959 

S H, Ahmad 
Indian Opinion on the Tibetan 
Question 

Nancy Jerly 
American Public Opinion on the 
Tibetan Revolt 

B. K. Shrivastava 
The Soviet View of the Tibetan 
Situation 

R. Vaidyanath 


Bibliography 


India and Tibet: A Select 
Bibliography 
Shaukat Ashraf, Manoharlal, and 
Kokila Shrimali 


Book Reviews 


Annual Subscription. 
Rs 40 00; $9 00; 72s. 
Rs 10.00; $2.25, 18s. 


Asia Publishing House 
Bombay @ London @ New York 





INDEX 


Addams, Jane, 104 
Adoption, U.S, 
law of 
adoption agencies, 1, 2-3, 7-12 passim 
ancient origins of adoption, 3-4 
“best interests of the child” doctrine, 1, 3, 
6-7, 10, 12, 56 
European influence on, 1, 3, 4-5 
family-court movement and, 
passim 
illegitimate children and, 63-64 
indenture or binding out in the nineteenth 
century and, 1, 2, 5, 7-8, 10, 12 
influence of Roman law on, 1, 3, 4—5 
international aspects, 11—12, 142-143 
interstate aspects, 1, 10-11 
judicial inquiry, 1, 7, 123, . 144, 125, 127, 
142-143 ' 
private placement ard, 1. 8-10, 142-143 
public unawareness concerning, 3 e 
religion problems, 3, 9-10 
social-conscience adoption, 1, 2, 
passim 
Adoption Resource Exchange of North Amer- 
ica (ARENA), 2-3 
Adultery 
United States marriage and divorce law and, 
16, 17, 19, 52, 60, 61, 68-69, 72, 13, 74, 
75, 84, 85-86, 88, 93, 94, 99, 134, 135, 137 
141 
Affinity 
United States marriage law and, 51, 72, 95, 
141 
Agencies, private, U S. 
public welfare activities, 1-12 passim, 62, 80, 
103, 120 
adoption 1-12 passin 
See also specific agencies 
Alabama, 27, 77, 81, 86 
Alaska, 27, 85 
Albania, 70 
Alcoholism 
United States aa law and, 74, 85, 93, 
135 
Alexander, Paul W., 19, =- 2 
Algeria, 82 
ALIMONY, Morris Ploscowe, 13-22 
American Bar Association, 29, 30 
American Laws REGULATING THE FORMATION 
oF THE Marrrace Contract, Robert F. 
Drinan, S J., 48-57 
American Revolution, 95 
Anglo-American civilization, 104, 129, 136 


119—128 


5-12 


Annulment, U.S. 
divorce law and, i3, 17, 72—73, 74, 76, 77, 
81, 89-100 passim, 129-144 passim 
divorce differentiated, 89, 93--95, 99-100 
marriage law and, 13, 17, 48, 49-50, 54-55, 
60, 61, 72~73, 74, 76, 77, 81, 89-100 
passim, 123, 132-139 passim 
alimony, 13, 17, 74, 132 
common-law marriage: 49-50, 61, 91-92, 
95 
validity, dissolubility, and divorce, 89, 90- 
93, 33-95, 99-100, 131-139 passim 
void marriages, 13, 17, 48, 50, 54-55, 60, 
72-73, 74, 76, 77, 81, 89, 93-95, 96-97, 
99-100, 132 
voidable marriages, 48, 50, 54-55, 60, 71- 
88, Sassim, 89, 92-93, 97-98, 99-100, 132 
need for annulment procedures, 89, 99-100 
origin of the concept in English common 
and ecclesiastical law, 89, 90, 91-92, 93, 
95-96, 98-99, 100, 131-133 passim 
equity law, 89, 90, 95-96, 99-100 
oF Maarse, Morris N. Hart- 
man, 89-100 ; 


- Anthropolcgy, psychological 


childhood and socialization, 154-156 
cultural patterns and social behavior in psy- 
chological perspective, 150-152 
delineation of, 145-146 
general works, 146 
individuel in culture, 153~154 
psycholozical traits and bronge in cultural 
settings, 148—150 

social and cultural change, 153 
social personality, 146-148 “ 
social psychiatry, 156-158 

Arizona, 27, 52, 70, 81, 86, 114 
Gila County, Juvenile Court, 114 
State Industrial School, 114 
Supreme Court, 114 

Arkansas, 27, 77 

Atlantic Monthly, 102 

Augustus, John, 103 

Augustus Caesar, 3 

Australia, 86, 121 

Austria, 69 


Baker, Harvey, 110 

Baptist church and Baptists, 77 

Bastardy, see Ilegitimacy 

Behavioral sciences, U.S, see Social and be- 
havioral sciences, US 

Belden, Evelina, 108, 109 


: 220 


INDEX 


Bellamy, Edward, 104 


Bible 


Old Testament 
Exodus, 3 
Leviticus, 50, 72 

Bigamy, monogamy, and polygamy 

United States marriage and divorce laws 
and, 51-52, 56, 60, 74, 77-78, 91, 93, 94, 
96, 132 


Child Welfare League of America, 2 
Children, U.S. 
“best interest of the child” doctrine 
adoption and custody law and, 1, 3, 67, 
10, 12, 34, 36, 37-38, 39, 40, 42, 44, 46, 
48, 55-56 
family law and 
age of the child, 35-36, 40-42, 44, 45-45, 
62-63 


Bul of Rights, US, 104 

Bishop, Joel, 74, 132 

Blackstone, William, 60, 102 

Bloch, Herbert A, 115 

Bohvia, 70 

Boniface, Saint (680°-755), 68-69 

Borchard v. Borchard, 19 

Boston, Massachusetts, 103, 109, 110 

Brace, Charles Loring, 7 

Brazil, 73 

British Columbia (Canada), 2 

- BROCKELBANK, W. J, The Family Desertion 
Problem across State Lines, 23-33 

Brooklyn (New York City) 103, 122 

Bryce, James, 76 

Bulgaria, 70 

Burke, Louis, 79 


children witkout parents, 34, 35, 42, 44, 
52, 56, 58-70 passim, 105, 122, 123, 
124, 125, 127, 132, 133-134, 141, 142 

conformity versus parental values, 34, 
39-40, 44 

custody decisions, 34-47 passim, 48, 55-56, 
63-64, 68, 84, 123, 124, 125, 127, 134, 
136, 137, 142 

disadvantages under and proposed re- 
form, 34-47, 48-52, 55-56, 58-70, 80, 
87, 101-113, 119-144 passim 

effects of changes in society and law, 34, 
44-45, 119-144 passim 

family as a unit, 34, 35, 40, 43 

Wlegitimates and, 35, 52, 56, 58-70, 74, 98, 
124, 125, 232, 133-134, 141, 142 

juvenile and family courts, 34, 35, 36, 37- 
38, 42-43, 45-46, 48, 55-56, 80, 87, 


California 101-118, 119-144 passim 


“Children’s Courts of Conciliation,” 122-123 

Civil Code, 38, 41 

Constitution, 38 

family law of, 7, 26, 27, 38, 41, 79, 81, 85, 
122-124, 132, 133~134, 138 


relevancy of parental rights, 34, 35, 36- 
37, 37-39, 44, 46, 55—56, 84, 123, 124 

what standards apply, 34, 36-37 

when parents fail, 34, 35, 37, 42-44, 122, 
123, 124 


See also Adoption, US, Desertion and non- 
support, US, Family, US, Family courts, 
US, Mlegitimacy, US, Juvenile Courts, 
US, Juvenile delinquency and delin- 
quents, US, Marriage, US, Youth, US 


Governor’s Commission on the Family Re- 
port, 1966, 85, 123-124, 133-134, 138 
Calvin, John, and Calvinism, 72 
Canada 
Catholic Women’s League, 135 
family law of, 2, 33, 85, 130, 133, 135-136, Children’s Aid Society, US, 7 
137~138, 144 Children’s Bureau, US, 8, 106, 108, 116, 121, 
National Divorce Act, 1968, 135-136, 137- 126 
138, 144 White House Conferences on Children and 
Roman Catholic church in, 135 Youth and, 106 
Special Joint Committee on Divorce, 1967, China, ancient, 88 
ce ; Christiamty, 92, 93 
United Church of Canada, 135 Cincinnati, Ohio, 122 
Canon law, see Ecclesiastical or canon law Civil War, US, 77, 84 


Canterbury, England E 
Archbishop of, 137 Cleveland, Ohio, 122 
Coe v. Coe, 78 


Cardozo, Benjamin N, 36 
Coke, Edward (Lord Coke); 36 


Celts, ancient, 88 
Chicago, Uhnois, 103, 104, 107, 108, 109-110, Colorado, 27, 77, 86, 110 
Common law 


111, 121 
Bar Association, 104, 108 United States family law and 
Cook County Juvenile Court, 109-110 annulment and separation, 16, 48, 49~50, 
Women’s Club, 104 52, 53, 54-55, 56, 71, 72-75, 82, 85, 
Chicago, University of 86-87, 85, 90, 91-92, 93, 95-96, 98-99, 
School of Social Service Administration, 111 100, 129-144 passim 
Chihuahua (Juarez), Mexico, 85 children and minors under, 36, 59-60, 63, 


222 


64, 70, 101-102, 102-103, 107, 129-144 
passim 
desertion and nonsupport, 25~26, 31, 12% 
144 passim 
divorce and alimony, 16, 71, 72-75, 82, 
85, 89, 90, 91-92, 33, 95-96, 98-99, 100, 
129-144 passim 
‘ illegitimacy and illezitimates, 59-60, 63, 
64, 70, 129-144 possim 
“Common Sense abcut Alimony,” 22 
Community services, see mente public, U.S., 
specific agencies 
Congress, US. 
United States family law and, 11-12, 28, 29, 
74, 87 
Connecticut 
family law of, 11, 27, 32, 53, 86, 109, 123 
Consanguinity 
United States marriage law and, 51, 60, 72, 
91, 95, 96-97, 132, 141 
Constitution, US. 
family law and 
desertion and nonsudport problem and, 
24-25, 28-29 
determining custcdy af children, 38, 39, 45 
divorce and marriage. 49, 51, 53, 74, 78, 
79, 130-131, 132, 138-139, 140, 141 


Fourteenth Amendment and equal protec- 


tion for illegitimates, 65-67, 70, 142 
juvenile courts, 109, 113, 114 
Copyright Act, U.S., 64 
Corrections, U.S., see Family court, U S., Juve- 
nile court, U.S., Probation, US 
Council of State Governments, U.S., 
passin 
National Reciprocal Support Conferences, 
(annual), 31, 33 
report on reciprocal support movement, 32 
Uniform Reciprocal Enforcement of Sup- 
port Act (URESA) 
early difficulties of, 31-32 
essential details of, 30-31 
Manual of Proceaure, 32 
registration of support orders, 32 
two-state suit and, 30-31, 32 
Corinth, Greece, 3 
Court of Appeals, US, 110 
Courts, U.S. ` 
adoption and, 1-12 passim 
children’s disadvantages under 
proposed reforms, 34—47, 48-52, 55—56, 58- 
70, 80, 87, 101-118, 119-144 passim 
desertion problems and, 23-23 passim 
divorce and, 13-22 passim, 34-42 passim, 44, 
46-47, 48-57 passim, 71-88 
alimony, 13-22 passim, 74, 132 
custody of children, 34-42 passim, 44, 
46-47, 89-100 pessim, 123, 124, 125, 127, 
131-139 passim, 140, 141, 142 


30-33 


INDEX 


family courts, 71, 79-80, 85, 119-144 passim 
regulation of marriage contracts and, 48- 
57 passim 
illegitimacy and illegitimates and, 35, 52, 
56, 58-70 
See ako Family courts, U.S., Juvenile 
courts, U S., Supreme Court, U.S., specific 
courts, judges, justices 
Coyne, Tuomas A., Who Will Speak for the 
Child ?. 34-47 
Cranmer, Thomas (1489-1556), 132 
Crime and criminals, U.S., see Courts, US, 
Desertion and nonsupport, U.S., Family 
courts, U.S., Llegitimacy, U S., Juvenile 
courts, US, Juvenile delinquency and 
delinquents, U S., Probation, US. 
Czechoslovakia, 70 


Darrow, Clarence, 77 
Delaware, 27, 86 
Denmark, 69 7 
Denver, Colorado, 77, 110 
Depression, U S., 77 
Des Moines, Iowa, 122 
Desertion and nonsupport. U.S. 
attaining uniformity in state laws 
past, present, and future legal procedures 
analyzed, 32-33, 129, 131, 132-133, 134, 
135-136, 137, 139-140 
National Conference oi Commissioners on 
Uniform Law (NCCUSL), 29-30, 33, 
138 
registration of support orders, 32 
Uniform Reciprocal Enforcement of Sup- 
port Act (URESA), 30-32 
divorce law and, 53, 72, 73, 74, 75, 81, 8&4, 
86, 93, 119-144 passim 
legal probl 
family-court movement and, 71, 79-80, 85, 
119--144' passim 
United States Constitution and, 24-25, 
28-29 
survey of state law af support 
criminal’ enforcement, 23, 26, 123, 
125, 127 
effect of Elizabethan Poor Laws on, 25- 
26 
husband and wife, 23, 25, 27-28, 122, 123, 
' 124, 125, 127 
parent and child, 23, 25, 27-28, 121~122, 
123, 124, 125, 127 
table of duties of support by state, 27-28 
Disease, physical 
United States marriage law and, 51-52, 60, 
91, 99 / 
District of Columbia 
family law of, 7, 27, 28, 30, 51, 86, 87, 105, 
113-114, 123 


124, 


INDEX 223 
Domestic Relations Branch, 123 reform of 
Juvenile Court Act, 114 current efforts toward, 71, 85-88, 129- 
Divorce law, US. 144 passim 


alimony 
annulments and, 13, 17, 74, 132 
changing circumstances and the time fac- 
tor, 13, 19-22 passim, 134 
difficulties facing courts which determine 
alimony, 13, 17-20 
family-court movement and, 71, 79—80, 85, 
119-128 
money, income and property and, 13, 14- 
- 16, 18-19, 21, 96, 129, 130, 131, 134, 137, 
138-139, 139-140, 141, 142 
origins of alimony concept in United 
States law, 16, 131 
separation agreements and, 13, 15, 17, 20, 
22, 129, 130, 131-139 passim . 
suggested reforms, 13, 21-22, 129, 130, 
131, 134, 137, 138-139, 139-140, 142 
variations according to state law, 16-22 
passim, 75, 123, 124, 130, 140 
wide Ciscretion of judges, 13, 16-17. 
annulment and, 13, 17, 72-73, 74, 76, 77, 81, 
89-100 passim, 129-144 passim 
divorce and annulment differentiated, 89, 
93-95, 99-100 
“bed-and-board” divorces (a mensa et thoro) 
or judicial separation, 13, 15, 16, 17, 20, 
22, 35, 72, 73, 86-87, 93, 123, 124, 125, 
127, 131-139 passim 
between 1900 and World War I, 71, 76-78, 
130 
cruelty ground, 72, 74, 76, 84-85, 93, 94, 134, 
135 
custody of children, 2 7 passim, 48, 55- 
56, 84, 123, 124, 125, 127, 134, 136, 137, 
142 
desertion and nonsupport and, 53, 72, 73, 
74, 75, 81, 84, 86, 93, 119-144 passim 
divorce rates and, 80-85 passim 
family-court movement and, 71, 79-80, 85, 
119-128 passim 
fault-grounds, 53-54, 71-88 passim, 89, 93, 
94, 99-190, 129, 133, 134, 135-136, 136- 
137 
Gay Nineties and, 71, 75—76, 130 
heritage of English common law and ecclesi- 
astical law, 16, 71, 72-75, 89, 90, 91-92, 
93, 95-96, 98-99, 100, 129-144 passim 
marriage law and, 48, 50, 51, 53-54, 55-56, 
57. 59, €0-61, 63, 65, 71-88 passim, 89, 
93-95, 99-100, 131, 138-139, 140 
non-fault-grounds, 51, 53-54, 71, 85-87 
passim, 89, 91, 93-95, 96-97, 97-98, 99- 
100, 129, 133, 134, 135-138 passim 
Passive Fifties and Swinging Sixties and, 
71, 78-88 passim 


“irretrievable breakdown” theories, 71, 
85-88, 131-139 passim, 143-144 
Supreme Court decisions and, 49, 51, 53, 
60, 71, 74, 77-78, 79, 131, 138-139, 140 
Drvorce AMERICAN STYLE, Doris Jonas Freed 
and Henry H. Foster, Jr. 71-88 
Domestic relations courts, US, see Family 
courts, U.S., Juvenile courts, U.S., specific 
courts 
Douglas, William O., 66 
Dewas, Rozert F. SJ, American Laws Reg- 
ulating the Formation of the Marriage 
Contract, 48-57 
Drug addiction 
divorce ground, 135 
Drunkenness, habitual, see Alcoholism 
Duberman, Martin, 102 


East Europe, 70 
East Germany, 70 
Ecclesiastical or canon law 
United States family law and, 16, 48, 49- 
50, 53, 54-55, 56, 71, 72-75, 89, 90, 91~ 
92, 93, 95-96, 98-99, 100, 129-144 passim 
Ecuador, 70 
Education, U S. 
legal decisions regarding children and, 39- 
40, 45, 46, 63 
Egypt 
ancient, 3 
modern, 82 
Equality, US 
illegitimacy and Megitimates and 
law and, 35, 52, 56, 58-70, passim, 74,08, 
119-128 passim, 133-134, 141, ie 
Europe 
civil law of 
effect on’ United States law, 1, 3, 4-5, 49% 
50, 86, 142 
See also specific areas, countries 


Family, US. 
base of social structure 
equality for illegitimates not a threat, 
65-67 passim, 68-70 passim, 133-134 
family law 
adoption, 1-12 
children’s disadvantages under and pro- 
posed reforms, 34-47, 48-52, 55-56, 58- 
70, 80, 87, 101-118, 119-144 passim 
desertion, 23-33, 119-144 passim 
divorce and, 13-22 passim, 34-42 passin, 
44, 46-47, 48-57 passim, 71-88, 89-100 
passim, 119-144 passim 
family court movement, 71, 79-80, 85, 
119-128 
future of, 129-144 


224 


laws regulscing marriage contract, 48-57 
social and behavioral sciences and, 71, 
79-80, 85 101-128 passim, 129, 133, 143, 
144 
Famaty Cour~—Evorvire Concerts, The, 
Jacob T. Zukerman, 119-128 
Family courts, US, 71, 79-80, 85, 119-128 
attempts at .ntegration of, 119, 120, 122~ 
124, 124-126, 127-128 
jurisdictior of integrated courts, 119, 122- 
124, 124-126, 127-128 
determining yualificatisns for judges of, 119, 
126-127 
future probl-ms and possible solutions, 119, 
127-128 
origins 
courts for children, 119, 120-121, 127-128 
husband-and-wife cases, 119, 121~124, 127— 
128 
FAMiLY Desrarron PEOBLEM across STATE 
Lines, TEs, W. J. Brockelbank, 23-33 
Federal Death. on the High Seas Act, U.S., 64 
Federal Group Life Insurance Act, U.S., 64 
Felony 
United States divorce law and, is 93, 134, 
135 
Field, David Dudley, 5 
Fisker case, 128-109, 122 : 
Florida, 27, 2, 77, 81, 92 
Flynn, Frank T, 115 
Foreign Servite Act, U3., 64 
Fornication 
United Sta es law ard, 53 
Fortas. Abe, 113-114 
Foster, Hen_y H., Je, Tne Future of Family 
| Law, 12-144 
, See EREED, DORIS Jonas, joint author 
Foster, Henr- H., Jr, 125 
France, 4, 82 
Frankfurter, Felix, 112 
Fraud 
United Stetes marriage and divorce law and, 
74, 76, ~8, 79, 94, 96, 98-99 
Freep, Dors Jonas, and Henry H. Foster, 
Jr, Disorce American Style, 71-88 
French Rev: lution, &2 
FUTURE or TAMILY Law, THe, Henry H. Fos- 
ter, Jr., 129-144 





Gaius Octavius, see Augustus Caesar 
Gaul: cise, 114-115, 117, 143 
Georgia 
family lav ‘of, 6, 27 
Germany, West, 59 
Gideon v. Vainwright, 112, 113 
Glona v. American Guaranice of Liability 
Ins, Cc, 65 
Glueck, Sh-Idon, 111 
Gov2rnmert, federal, US 


INDEX 


law of 
adoption and, 1, 11-12 
See also Supreme Court, U.S., Welfare, pub- 
lic, US. 
Grand Rapids, Michigan, 124 
Great Britain 
common law ‘of 
United States family law and, 11, 16, 25- 
26, 31, 36, 48, 49-50, 52, 53, 54-55, 56, 
59-60, 63, 64, 70, 71, 72-75, :82, 85, 89, 
90, 31-92, 93, 95-96, 98-99, 99-100, 
101-102, 102-103, 107, 129-144 passim 
criminal law 
United States juvenile courts and, 101- 
102, 102-103, 107. 
ecclesiastical or canon law 
United States family law and, 16, 48, 
49-50, 53, 54-55, 56, 71, 72-75, 89, 90, 
91-52, 93, 95-96, 98-99, 100, 129-144 


f 


Elizabeth I, 26 
equity or chancery courts 
United States family Jaw and, 89, 90, 95~ 
96, 99-100, 102-103, 125, 143~144 
Ethelbald (d 757), 68-69 
Law Commission Report, 1966, 133, 137, 138 
Magna Tharta, 104 
Matrimonial Causes Act of 1857, 72, 93, 
131 
National Assistance Act, 1948, 25~26 
Parliament, 16, 26, 70, 72, 131, 135, 137 
Report of the Committee on the Law of 
Succession in Relation io Illegitimate 
Persons, 1966, 70 


Poor Laws ` 
American Famlly-Responsibility Laws 
and, 26-27 


Restoration era, 72 . ‘ 
William the Conqueror, 1027-1087, 60, 143- 
144 
Greece, ancient, 3 
Griswold case, 53 
Guam, 27, 28 
Guatemala, 70 


’ Hadrian (Roman emperor), 3 


Hammurabi 
Code of, 3 
Hartman, Morris N, Annulment of Marriage, 
89--100 
Hawaii, 27, 62, 86, 123 
Health, Education, and Welfare Department, 
US., 106 


Health, public, U.S, see Welfare, public, US 


` Hoffman, Charles W, 122 


Homosexuality, 135 

Honiemann, Joun J, Psychological Anthro- 
pology, 145-158 , ` 

Hungary, 70 


INDEX 225 
Idaho, 27, 77, 81, 86 Towa 
Idiocy or mental retardation family law of, 4, 6, 11, 27, 122 
United States marriage and divorce law and, Ireland, 72 
51, 53, 60, 141 Israel, 82 v 
TMegitimacy Italy, 72 
United States law and, 35, 52, 56, 58-70, 74, 
Japan, 82 


98, 119—128 passim, 132, 133-134, 141, 
142 , 

adoption and visitation, 63-64, 68 

birth records and the name of the child, 
64, 68 

custody of the child, 35, 63-64, 68, 124 

“definitional” relief, 60-61 


family-court movement and, 119-128 
passim 

inheritance, 61, 63, 66, 67-68, 69, 70, 132, 
141, 142 


need for reform, 58, 59-60, 141, 142 
paternity and paternal support, 59, 60, 
/ 61-63, 65-67, 123, 125, 127, 132, 141, 
142 
state and federal welfare laws and, 59, 60, 
62, 64-65, 68, 69, 141, 142 
‘marriage and divorce law and, 52, 56, 60- 
61, 65-66, 68-69, 74, 98, 132, 141, 142 
suggestions for future reforms, 58, 65-70 
passim, 141, 142 
Supreme Court decisions on, 58, 59, 64, 
65-67, 70, 142 
world-wide movement toward equality for 
ilegitimates and, 69-70 
Illinois 
Children’s Home and Aid Society, 104 ; 
family law of, 27, 75, 103, 104-105, 107, 
108, 121 
Juvenile Court Act, 1899, 104-105, 107, 108, 
121 
Immigration and Nationality Act, U.S, 11-12 
Impotence 
United States marriage and divorce law and, 
51, 72—73, 74, 97, 99 
Incest, see Consanguinity 
India, 3, 88 
Todas, &8 
Indiana 
family law of, 6, 27, 75 
Indians, American 
Cherokee, 5 
Zuni, 88 , 
Industrial Revolution, 104 
Industrialization, U.S. 
family law and, 75-76, 85, 104 
Inrausto, FeEtrx, Perspective on Adoption, 
1-12 
Insanity 
United States maniage and divorce law and, 
51, 53, 60, 91, 97, 100, 123 
Interstate Compact on the Placement of Chil- 
dren, U.S, 11, 12 


Jehovah’s Witnesses, 39 
Johnson u. Muelberger, 78 
Jones Act, US., 64 
Judges, U.S., see Courts, U.S., specific judges 
Julus Caesar, 3 
Justice for the Child, 111 
Juvenile Court Judges Lawyer Project, US., 
115 
Juvenile courts, US. 
family law and 
children’s disadvantages under and pro- 
posed reform, 34, 35, 36, 37-38, 42-43, 
45-46, 48-52, 55-56, 58-70, 80, 87, 101- 
118, 119-128 passim, 129-131, 142-143, 
143-144 i 
early developments in juvenile law, 101, 
102-104 
era of good feeling: 1900-1950, 101, 105- 
108 
family-court movement and, 71, 79-80, 
85, 119-128 passim 
future problems, 101, 115-118, 119-128 
passim, 129, 131, 142-143, 143-144 
reaction and reform: 1950-1968, 
108-115 
Supreme Court decisions and, 34, 45-46, 
101, 112, 113-114, 115, 116, 117, 143 
synthesis of social-justice, 101, 104-105 
Juvenile delinquency and delinquents, U S. 
family law and 
juvenile and family courts and, 34, 35, 36, 
37-38, 42-43, 45-46, 48, 55-56, 80, 87, 
101-118, 119-128 passim, 129, 131, 142~ 
143, 143-144 


Kansas 
family law of, 6-7, 27 
Kent, Chancellor, 25, 75, 86-87, 132 
Kent v. United States, 113-114, 115 
Kentucky 
family law of, 11, 27, 63, 86 
Ketcham, Orman 
“The Unfulfilled Promise of the Juvenile 
Court,” 111 
Krause, Harry D, “Why Bastard, Wherefore 
Base?, 58-70 


101, 


Labor Department, U.S, 106 
Latin America, 70, 72, 141 
Law, US. s 
family j ; 
adoption, see Adoption, U.S. 
children’s disadvantages under and pro- 


~ 


j 


226 


posed reforms, 34-47, 48, 52, 55-56, 58- 
70, 80, 8%, 101-118, 119-144 passim 
desertion, se Desertion, US. 
divorce, se. Alimony, U.S, Divorce, US., 
Marriage U.S„ Separation and separa- 
tion agræments, U.S, 
family-couzt movement and, 71, 79-80, 85. 
119-128 
illegitimacy and illegitimates and, 35,, 52, 
56, 58-70, 74, 98, 119-128 passim, 132, 
133-134, 141, 142 
regulation oÍ marriage, 48-57 
Legal aid, U.S., see Welfare, public, US., 
specific ag ncies 
Levy v. Louistena, 64, 65-67, 68, 70 
Lindsey, Ben E., 77, 110, 122 
London Times, 72 i 
Longshoremen and Harbor Worker’s Campen: 
sation Act, U.S., 64 
Los Angeles, California, 77, 79 
Concifiation Court, 79 
Lou, Herbert, .02, 107, 126 
Louisiana 
Civil Code, < 
family law cf, 4, 
70, 86 | 
Loving v. Virgania, 49, 51, 131 


11, 18, 27, 64, 65-67, 68, 


Mack, Julian, 10 
McMains v. M=Maizs, 20 
Maine 
family law cf, 7, 11, 27, 105 
Maine, Sir Henry, 131 
Manhattan (N@w York City), 122 j 
Mapp v. Ohio, 112, 113 
Marcus Aurelizs, 3 
Marriage, US. 
annulment nd divorce differentiated, 89, 
93-95, 99-100 
common-law or mnonceremonial marriage, 
49-50, 61, 91-92, 95 
` freedom to marry assumes constitutional 
status, 49 51, 53, 60, 61, 130-131, 140, 
141 
impediments in American law, 48, 49, 50- 
51, 52, 53, 54, 56, 60, 72-73, 74, 76, 
77~78, “9, 91—92, 93, 94, 95, 96-97, 98— 
99 
affinity, 5 , 72, 95, 141 
consanguiaity, 50-51, 60, 72, 91, 95, 96-97, 
132, 14. 
existence Df a previous undissolved mar- 
riage, =1-52, 56, 60, 74, 77-78, 91, 93, 
G4, 96, 132 ` 
fraud, 74 76, 78, 79, 94, 96, 98-99 
mandatory postponements of remarriage 
after divorce, 51, 128-144 passim 
physical »r mental incapacity, 51-52, 53- 
54, 60, 72-73, 74, 91, 95, 97, 99, 100, 
123, 14. 


‘INDEX i 


inducements in American law, 48, 49, 52-53, 
65-66, 68-69 
~ adultery and fornication laws, 52, 60 
illegitimacy laws, 52, 56, 60-61, 65-66, 
68-69 
seduction laws, 52 
legal procedures for ; 
inheritance from English and ecclesiasti- 
cal law, 13, 15, 16, 17, 20, 22, 35, 48, 
49-50, 52, 53, 54-55, 56, 71, 72~75, 82, 
85, 86-87, 89, 90-95 passim, 95-96, 98- 
99, 99—100, 129-144 passim 
parental objections to underage marriage 
and, 50, 55 
Suprerre Court decisions and, 49, 51, 53, 
60, 71, 74, 77-78, 79, 131, 138-139, 140, 
14] 
proposals and recommendations for legal 
changes, 48, 49, 53-57 passim, 119-144 
passim 
‘a uniform marriage registration act, 48, 
54 
marriages should be valid or void, and not 
voidable, 48, 54-55 
new emphasis on rights of children and 
mincrs, 48, 55-56 
philosophy of marriage law embodying 
moral values of the nation, 48, 56-57 
underage 
divorce rate of, 82-83 
laws regarding, 50, 55, 91, 92-93, 98-99 - 
, validity, dissolubility, and divorce, 89, 90- 
93, 95, 99-100, 129-144 passim 
void marriages, 13, 17, 48, 50, 54-55, 60, 
72—73, 74, 76, 77, 81, 89, 93-95, 96-97, 
99-100, 132 
voidable marriages, 48, 50, 54-55, 60, 71-88 
passim, 89, 92-93, 97-98, 99-100, 132 
See also Adultery, U.S., Annulment, US, 
. Children, US, Desertion, US., Divorce, 
‘ US, Family, US, Separation and sepa- 
ration agreements, U.S. 
Married Women’s Property Acts, US., 16, 139 
Maryland, 27, 73, 86 
Massachusetts 
adoption law of, 5, 6-7, 10, 11, 27, 32 
General Court, 103 
juvenile courts and juvenile convicts, 103, 
109, 110, 120, 121 
marriage and divorce law, 73 
State Board of Charities, 103° 
Matter of Maxwell, 10 
Medicine and medical assistance, US, see 
Disease, physical, Welfare; public, U.S 
Mexico, 4, 17, 85 
Michigan 
family law of, 6, 7, 20, 27, 103, 124 
Milwaukee, Wisconsin, 122 


- 


INDEX 


Minnesota 
family law of, 7, 27, 86 
Miranda v. Arizona 
Miranda warnings, 112-113 
Mississippi, 27 
Missouri 
family law of, 6, 10, 27, 65, 67, 122 
Supreme Court, 65, 67 
Mobility, geographical, US, 44-45, 138 
Mobility, social, U.S., 85 
Money, income, and property, U S. 
family law and 
desertion and nonsupport, 23-33 passim, 


119-128 passim, 129-155 passim ~ 


divorce and alimony, 13—22 passim, 96, 
129, 130, 131, 132, 134, 137, 138-140, 
141, 142 
illegitimacy and inheritance, 61, 63, 66, 
67-68, 69, 70, 132, 141, 142 
See also Poverty, US, Social class, U.S. 
Monogamy, see Bigamy, monogamy, 
polygamy 
Montana, 27 
Mormonism and Mormons, US, 51-52 


and 


Napoleon Bonaparte 
Code Napoleon, 4 
National Conference of Commissioners on 
Uniform State Laws (NCCUSL), US, 
29-30, 33, 138 
Desertion and Nonsupport Committee, 29- 
30 
National Council of Juvenile Court Judges, 
107, 116, 126, 127 
National Council on Crime and Delinquency, 
US, 106-107, 116, 124, 126 
Advisory Council of Judges 
Guides for Juvenile Court Judges, 107 
Procedure and Evidence in the Juvenile 
Court, 107 
Standard Family Court Act, 126 
Stendard Juvenile Court Act, 107 
National Conference on Family Life, 1948, 
US. 
Legal Section, 124 
National Crime Commission (1965—1967), US 
Task Force on Juvenile Delinquency and 
Youth Crime, 121 
National Legal Aid and/ Defender Association, 
U.S., 115 
National Probation and Parole Association, 


see National Council on Crime and Delin- 


quency 
Nebraska, 27, 122 
Neglect, see Adoption, U.S, Children, US., 

Desertion and nonsupport, US, Family 

courts, U.S., Juvenile courts, US. 
Nevada 

family law, 20, 27, 76-77, 78, 81, 85, 86 
divorce, 76-77, 78, 81, 85, 86 


N 


227 


New Hampshire 
family law of, 11, 27, 73, 111-112, 140 
Supreme Court, 111-112 


| New Jersey 


family law of, 27, 76, 81, 92, 95-96, 97-98, 
98-99, 102 
Court of Chancery, 95-96, 98-99 
Divorce Act, 1794, 95 
New Mexico, 27, 85 
New York City 
Bar Association, 124 
family law of, 7, 31, 103, 120, 122, 124 
House of Refuge for Juveniles, 1825, 103, 
120, 
Reciprocal Support Conference, 1952, 31 
New York State 
adoption law of, 5-6, , 9, 10-11, ‘12 
Constitution, 121 
desertion and nonsupport law, 27, 29-30, 32, 
123 
divorce and alimony law, 15, 17, 19, 20, 21, 
73-74, 75, 76, 80, 81, 85, 86, 99, 123, 
150, 132, 133, 134-135, 136, 138, 144 
Divorce Reform Law, 1966, 80, 85, 86, 
130, 132, 133, 134-135, 136, 138, 144 
Domestic Relations Law, 12, 17, 19, 20, 121- 
122, 123 
Joint Commission on Matrimonial and Fam- 
ily Laws Report, 1966, 133 
Joint Legislative Committee on Interstate 
Co-operation, 11, 29-30 
juvenile delinquents and, 103, 121-122, 123 
Page Commission, 1910, 122 i 
Social Services Law, 
9, 10-11 
Temporary Commission on the Courts 
(Tweed Commission), 1958, 124-125 
New Zealand, 86 
Newfoundland, Canada, 135 
Nonsupport, see Desertion and nonsupport, 
US. 
North Carolina 
family law of, 7. 27, 74, 77-78, 86 
North Central states, U.S., 81 
North Dakota, 11, 27, 81, 86 
Norway, 69 
Nova Scotia, Canada, 135 


Occupation, US. 
divorce rate and, 82 ; 
Ohio 
family law of, 6, 27, 65, 67, 75, 79, 82-83, 
110, 122 
Supreme Court, 65, 67 
Oklahoma, 2, 27, 81, 85 
Omaha, Nebraska, 122 
Oregon, 27, 52, 70, 122, 127 


Panama, 70 
Paulsen, M. G., 125 


228 ' InpEx 


Pennsylvania 
family law of, 4, €, 10, 28, 73, 74, 75, 108- 
109, 111 
Supreme Court, 108-19, 111 
Perkins, Judge, 124 
PERSPECTIVE ON ADOETION, Felix Infausto, 1-12 
Petition of Goldman, 10 
Philadelphia, Pennsylvania, 108 
Philips v. Philips, 19 
Pickney. Merritt, 110 
Pineola, North Carolina, 77 
ProscowE, Morris, Alimony, 13-22 
Poland, 70 


Polier, 7 udge, 126 7 
Polygamy, see Bigamy, monogamy, and polyg- 
amy 


Portland, Oregon, 122, 127 
Pound, Roscoe, 108 
Poverty, US. 
family law and, 7-8, 23-33 passim, 59, 61- 
62, 75, 82, 104, 124, 129, 131, 141 
desertion and nonsupport, 23-33 passim, 
75, 82, 124 
Probation and probation officers, US, 103, 
105, 106, 120, 125, 127 
Property, U.S., see Money and property, US 
Protestants and Protestantism, US 
family law and, 10, 42, 75, 84, 95, 100, 130 
See also Reformatian, Protestant, specific 
sects 
PSYCHOLOGICAL ANTHROFOLOGY, John J. Ho- 
nigmann, 145-158 
Puerto Rico, 7, 27, 86 
Puritans, U.S., 87 


Quebec, Canada, 135 


Race and racism, U.S. 
marriage law and, 49, 51, 60, 61, 130-131 
Rape, 135 
Reformation, Protestant, 72, 95, 100 
Religion, US 
family law and 
adoption law and, 9-10 
custody of childran, 35, 38, 39, 44, 46 
marriage and divorce, 76, 79, 80, 82, 85, 
88, 92-93, 95, 131-133 passim, 141, 143- 
144 
See also specific religions 
Reno,' Nevada, 75 
Report OF THE BOARD oF DIRECTORS FOR THE 
YEAR 1968, 159-162 r 
Rhode Island 
family law of. 7, 10, 11, 27, 86, 103, 109, 
121, 123 
Riis. Jacob, 104 


Roman Catholic church, 10, 48-57 passim, 72, 


81, 93, 94, $5, 135 
Council of Trent, 1563, 50 


United States marriage law and, 48-57 
passim, 81, 93, 94, 95, 129-144 passim 


Roman Empire 
_ adoption law of 


effect on United ats adoption law, 1, 
3, 4-5 
marriage and divors law, 95 


Romania, 70 


St. Louis, Missouri, 122 

San Mateo County, Califorma, 81, 
Scandinavia, 69 

Scarman, Sir Leslie, 137 
Schramm, Gustav, 110 

Scotland, 72, 74-75 

Seduction 


United States marriage and divorce laws 
and, 52 


Separation and separation agreements, US, 


13, 15, 16, 17, 20, 22, 35, 72, 73, 86-87, 
93, 123, 124, 125, 127, 131-139 passim 
See also Desertion and nonsupport, U.S 


Sheridan, William H., 125 
Sherrer v. Sherrer, 78 ~, 
Social and behavioral sciences, U.S : 


family law and 
family courts and juvenile courts ae 71, 
79-80, 85, 101-128 passim, 129, 133, 
142, 144 


Social class, US. 


marriage and divorce and, 82, 84, 130, 141 
See also Money, income, and property, U.S 
Occupation, U S., Poverty, US 


Social Security Act, U S., 64-65, 141 
Social work and social workers, US., see 


~ 


Family courts, U.S., Juvenile courts, U.S., 
Welfare, public, U. 5, ABENCIER, private; 
US. 


Sodomy, 135 
~ Sophocles 


Oedipus, 3 


South, US, 60, 81 
South Carolina 


family law, 28, 73, 74, 75, 85 


South Dakota, 28, 75, 81 

Soviet Union, 72, 77, 82 

Spain, 4, 72 

States, US. i 


N 


laws of 
adoption, 1, 4—5, 6-7, 10-11, 12 
desertion and support, 23-33 passim 
divorce and alimony, 13-22 passim, 48- 
57 passim, 71-88 passim, 119-144 passim. 
ilezitimacy and illegitimates and, 35, 52, 
56, 58-70, 74, 98, 119-128 passim, 133- 
134, 141, 142 
marriage, 48-57 passim, 61, 65-66, 68-69, 
71-88 passim, 119-144 passim ` 
See also Welfare, public, US., specific states 


ł 


i 
| 
: 
$ 
| 





INDEX 


Steffens, Lincoln, 104 
Story, Joseph, 6, 74 
Suffolk County, Massachusetts, 103 
Supreme Court, U.S. 
decisions affecting juvenile courts, 34, 45- 
46, 101, 112, 113-114, 115, 116, 117, 143 
illegitimacy decisions and their effect, 58, 59, 
64, 65-67, 70, 142 
marriage and divorce law and, 49, 51, 53, 
60, 71, 74, 77-78, 79, 131, 138-139, 140, 
141 
Sweden, 69 
Switzerland, 18, 70, 72 


Tappan, Paul 

Juvenile Delinquency, 110-111, 113 
Teen-age marriages ` 

high divorce rate of, 82-83 
Tennessee 

family law of, 6, 28, 86 
TENNEY, CuHartes W., jr, The Utopian 

World of Juvenile Courts, 101-118 

Texas 

adoption law, 4, 5, 6 

family law of, 4, 5, 6, 28, 86, 123 
Titus (Roman emperor), 3 
Tocqueville, de, Alexis, 118 
Toledo, Ohio, 79, 110 


Uniform Commercial Code, US, 29 
Uniform Desertion and Nonsupport Act, US, 
26, 29 
United Nations 
Commission on Human Rights 
Statement on “General Principles of 
Equality and Non-Discrimination in 
Respect of Persons Born Out of Wed- 
lock,” 1967, 69 
Urbanization, US. 
family law and, 26, 15-16, 84, 85, 104, 141 
Uruguay, 70, 73 
U S. v. Green (1824), 6 
U S.v Ragsdale (1847), 5 
Utah, 28, 86, 109, 126 
Supreme Court of, 126 
Utopian Wortp or Juventre Courts, THE, 
Charies W Tenney, Jr., 101-118 : 


’ Venereal disease 


United States marriage ky and, 52 
Vermont 

family law of, 6, 28, 75, 86 
Victorian era, 142 
Virgin Islands, 28, 77, 85 
Virginia 

family law of, 28, 49, 51, 86, 131 
Virtue, Maxine B, 125-126 


? 


229 


Warren, Earl, 49, 51 
Washington, State of, 28, 86, 123 
Welfare, public, US 
adoption agencies, 1-12 passim 
family counseling and the courts, 101-118 
passim, 119-128 passim, 129, 230, 131, 134, 
136, 141, 143-144 
family-court movement and, 7, 79-80, 85, 
119—128 
ilegitimacy and illegitimates and, 59, 60, 62, 
64-65, 68, 69 
juvenile courts as “social agencies,” 101- 
118 passim, 119-144 passim 
public health - 
custody of children and, 39, 40, 42-43, 44, 
45-46 
Medicare, 26 
state information agencies for collection 
of support from deserting husbands, 
31-32, 33, 140 
West, US, 2, 12 
See also specific states, cities 
West Europe, 100 
West Virginia, 28 \ 
Western culture, 4, 56 
Wao WIL Speak ror THE CuutpP, Thomas 
A. Coyne, 34-47 
“Woy Bastarp, WHEREFORE Base?,” Harry D. 
Krause, 58-70 
WHliams v. North Carolina (1942), 77-78 
Wiliams v. North Carolina (1945), 78 
Wisconsin 
family law of, 6, 28, 38-39, 80, 82, 86, 122 
Supreme Court of, 38-39 
World War I 7 
United States family law and, 4, 11, 77 
World War I 
United States family law and, 8, 71, 77, 78, 
129, 130 
Wyoming 
family law of, 11, 28, 75, 86, 105 


Youth, US., 34, 45-46, 50, 55, 82-83, 91, 92- 
93, 101-118, 119-128 passim 
family court movement and, 71, 79-80, 85, 
119-144 passim 
marriage and divorce laws and, 50, 55, 82- 
83, 91, 92-93, 119-144 passim 
juvenile courts and, 34, 45-46, 101-118, 119- 
144 passim 
See also Adoption, US, Children, US, 
Juvenile delinquency and delinquents 
Yugoslavia, 70 


ZUKERMAN, JacoB T., The Family Court— 
Evolving Concepts, 119-128 


A Landmark in American History 





THE CREATION | 


| OF THE 
AMERICAN REPUBLIC 
1776-1787 
by Gordon S. Wood 


The political system created by the Constitution of 1787 emerged 
>ut of an intellectual dialectic and political struggle which trans- 
-ormed the ideology of the Revolution. This unprecedented and 
comprehensive study describes in rich detail this critical period 
in American history. ; 
“Wood has made a great contribution to our understanding of 
how we got the political system we live under . . . an understand- 
ing, thoughtful, and penetrating study.” —W. Frank Craven 


704 pages $15.00 
Published for the Institute of 


Early American History and Culture 
at Williamsburg, Virginia 


THE UNIVERSITY OF NORTH CAROLINA PRESS 
Chapel Hill, North Carolina 27514 


Kindly mention THe Annars when writing to advertisers 


Pya 


